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| NTRODUCT! ON

There are two nethods of anendnent in the United States Constitution
which allow for Iegal and orderly change in the Constitution in order to
reflect the requirenents, desires and needs of its citizens. This anmendment
process is probably the nost inportant aspect of the entire Constitution as it
gi ves the docunent its much vaunted flexibility and thus has all owed the
Constitution to remmin viable and contenporary through two hundred years of
tumul tuous United States history. As noted by Janes Iredell, in the North

Carolina Ratifying Convention of 1787:

“The Constitution of any government which cannot be regularly amended
when its defects are experienced, reduces the people to this dil emma—they mnust
either submt to its oppressions, or bring about amendnents, nore or |ess, by
a civil war. Happy this, the country we live in! The Constitution before us,
if it is adopted, can be altered with as nuch regularity, and as little
confusion, as any act of Assenbly; not, indeed, quite so easily, which would
be extrenmely inpolitic, but it is a nbost happy circunstance, that there is a
renedy in the systemitself for its owm fallibility, so that alterations Cﬁn
without difficulty be nmade, agreeable to the general sense of the people.”

This “happy circunstance” is contained in Article V of the Constitution

whi ch reads:

“The Congress, whenever two-thirds of both Houses shall deemit necessary,
shal | propose Amendnents to this Constitution, or, on the Application of the
Legi sl atures of two-thirds of the several States, shall call a Convention for
proposi ng Amendnents, which, in either Case, shall be valid to all Intents and
Pur poses, as Part of this Constitution, when ratified by the Legislatures of
three-fourths of the several States, or by Conventions in three-fourths
thereof, as the one or the other Mdde of Ratification may be proposed by the
Congress; Provided that no Anmendment which nay be made prior to the Year One

t housand ei ght hundred and ei ght shall in any Manner affect the first and

1 4 ELLIOT' S DEBATES 176-77 (1937).
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fourth Clauses in the Ninth Section of the first Article; and that no State,
wi thout its Consent, shall be deprived of its equal Suffrage in the Senate.” B

If this “happy circunstance” exists and has apparently worked so wel
for over two hundred years, then it is proper to pose the question of why the
i ssue of a convention to propose amendnents should be entertained at all. Has
not Congress effected sufficient anendments to neet the needs of the people,
and is this not sufficient in satisfying those needs that the untried nethod
of a convention to propose amendnents shoul d be ignored by Congress?® Should
America undertake a perilous constitutional journey as the untested, untried
and (sone think) unfettered convention to propose anendments purports to be?

The Constitution binds us together in a unique formof citizenship we
call America. That citizenship is based on the concept tBat t he powers of the
government are derived fromthe consent of the governed;* that the
Constitution is an expression of a contract between government and citizen

that its provisions nmust be obeyed; that none, particularly those trusted to

2 U.S. CONST. art. V, reprinted in 2 M Farrand, THE RECORDS OF THE FEDERAL
CONVENTI ON OF 1787, pp. 662-663 (1911) [hereinafter 1,2,3 or 4 Farrand]. See
also 4 M Farrand, THE RECORDS OF THE FEDERAL CONVENTI ON OF 1787 (rev. Ed
1937).
3 The convention to propose anendnents, however untried, is part of the
Constitution. It is a nmajor conponent in the concept of the separation of
powers. By this single phrase, the Foundi ng Fathers guaranteed that under no
circunstances would all the sovereign power of the nation exist in the federa
government. There would always renmain a nmethod whereby the states and the
peopl e coul d exercise control over the federal governnent. To place all power
of anendnent in the hands of the Congress is to create a dangerous
concentration of power. The Congress has done this quietly and w thout
approval by the people. This cannot be all owed.

As Janes Madi son observed

“I believe there are nore instances of the abridgnent of the freedom of
t he peopl e by gradual and silent encroachnments of those in power than by
viol ent and sudden usurpations.” (Speech at the Virginia Ratifying Convention
June 16, 1788.
4 “The constitution of the United States is to be considered as emanating from
the people and not as the act of sovereign and i ndependent states.” MCull och
v. Maryland, 17 U S. 316 (1819).
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govern, are above its law’; that this nation suffers grievously when these

concepts are subverted, and any subversion of that docunent nust be prevented
at all costs lest the entire docunent and its precepts be destroyed.

This is the responsibility of all citizens: not to give blind obedience
to governnent, but instead to nakenresponsible inquires into their
government’s actions and policies.® That sanme citizenship demands | eaders
whose job it is to listen and respond to those inquires and, should it be
found their actions or policies are in basic conflict with the Constitution
to alter or abolish those conflicts so as to conformto the provisions of that
docunent, however inconveni ent or cunbersone that may be.

Under the ternms of the United States Constitution, when two-thirds of
t he severalustates apply, Congress is mandated to call a convention to propose
anendnEnts.a Forty-nine states have applied for a convention to propose
amendnents.® On its face, that fact alone conpels Congress to call a

convention, which it has not, and conpels the judicial system under its oath

>United States v. Lee, 106 U.S. 196 (1882). See infra text accompanying note
291.
® “Privileges and imunities of citizens of the United States...are only such
as arise out of the nature and essential character of the nationa
governnment...that anmong the rights and privil eges of national citizenship
recogni zed by this court are...the right to informthe United States
authorities of violation of its laws." Twining v. New Jersey, 211 U S. 78 at
97 (1908).
" See supra text acconpanying note 2.
8 See infra,
TABLE 2—STATES APPLYI NG FOR A CONVENTI ON, p. 673.

According to the ABA Report, (see infra text acconpanyi ng notes 1589-
1698) the state of Hawaii has made a single application (ABA Report p. 80) for
a convention to propose anendments. However, this information has not been
confirmed by latter research.
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2 such inaction by Congress, unconstitutional
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PURPOSES OF MOTI ON AND ORDER

The purpose of this nmotion and order are to establish:

--under the authority of Article V of the United States Constitution
Congress is obligated to call a convention to propose amendnents on the
application of two-thirds of the several state |egislatures;

--the sole standard of application intended by the Franers of the
Constitution as established in Article Vis a two-thirds numeric count of
appl yi ng states |egislatures;

--applications have been filed with Congress by nore than two-thirds of
the several state legislatures notifying it of the states’ intention and
desire to hold a convention to propose anmendnents;

--these applications constitute more than a sufficient nunmeric count of
applying state legislatures to satisfy the two-thirds application requirenent
specified in Article V of the United States Constitution

--neither inplication, expression nor historic record of the
Constitution denonstrate Congress is permtted any discretion in calling a
convention to propose amendnents whether by debate or legislative act which
establish any pre-conditions (other than the two-thirds numeric count of
appl ying state | egislatures) such as same subject or contenporaneousness that
serves to obstruct the intent of the convention clause of Article V of the
United States Constitution;

--until a convention to propose anendrments is called by Congress al

applications filed by the state |legislatures for a convention to propose
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anendnents are in full force and effect and may not be voi ded by | aches of
Congress failing to performits constitutionally mandated duty specified in
Article V of the United States Constitution;

--the state legislatures having fulfilled the two-thirds requirenent of
Article V of the United States Constitution, and thus, anong other reasons,
are not permtted under its terns fromvetoing Congress in its nandated
obligation to call a convention to propose anmendnents any recession of any
application for a convention to propose anendnents filed by any state is
unconstitutional

--the perimeter of Congress’ call of a convention to propose anmendnents
were intended by the Franers to be a limted “mnuscul e” role which precisely
ends upon its issuance of a convention call;

--Congress is denied any authority by the Constitution to |legislate or
regul ate any procedural or substantive matters concerning the convention to
propose anendnents;

--any issue of state nml apportionnent has no effect on the validity of
applications for a convention to propose anendnents or on the obligatory
action of Congress to call such a convention, but in no way hol ds Congress
i mmune fromthe effects of Section 2 of the 14'" Anendnent;

--the convention to propose anendnents is constitutionally autononous
with its own powers and authority, linmted by the applicable provisions of the
Constitution, but is in no way subservient to any other branch of the United
States Governnent or any branch of state governnent in the execution of these

powers and authorities;

BRI EF | N SUPPORT OF CONVENTI ON

GENERAL BRI EF ARGUMENTS
PAGE 34



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

--Congress is obligated to pass any proposed anendnent[s]fromthe
convention to the states for ratification either by state convention or
consideration in the various state |egislatures and thus nay not, in any
manner, “veto” any proposed anmendnent[s] nade by the convention to propose
amendnent s;

--no nmenber of the executive branch of the United States CGovernnent or
the several states, or any of its assigns, may, in any way, obstruct or
interfere with the calling of the convention to propose anendnents, its proper
and | egal business or any of its proposed anendnent[s];

--under the terms of the 14'" Anendnent, the general operational powers
of Congress are equally granted to the convention to propose anmendnents in
order to pernit it to execute its constitutional function and that these
general operational powers serve to answer the conposition, authority and
other such matters related to the convention to propose anendnents;

--the doctrine of equal protection dictates the election of delegates to
the convention to propose anendnents and precludes any other form of selection
such as gubernatorial or congressional appointnent, the number of del egates,
and soverei gn representation;

--the terns and conditions of the Constitution prevent and preclude any
financial aid or regulation of the convention to propose anendnents through
this avenue, either by Congress or the several states;

--such constitutional terms and conditions also dictate the convention
to propose anmendnents be conducted, convened and held on the Internet in order

to be conpliance with all terns and specifications of the Constitution
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--the state |egislatures having exercised their constitutional power in
applying for a convention to propose anendnents have thus exhausted all state
power in the matter (until the issue of ratification of a proposed anendment
shall arise), the matter now becones a power of the people under their right
to alter or to abolish

--in it laches to call a convention to propose anendnents as prescribed
and nandated by Article V of the United States Constitution, Congress has
violated the constitutional right of the people to alter or to abolish, thus
violating the Ninth Amendnment of the Constitution;

--any l|laches by Congress in failing to call a convention to propose
anendnents is an act of tyranny which is contrary to the intent and spirit of
the Constitution as intended by its Framers;

--the laches of Congress has violated not only the general right of the
people to alter or to abolish but several individual rights of the plaintiff
including, but not limted to, his right to vote in an election and right to
politically associate;

--Congress being constitutionally nmandated to call a convention to
propose amendnents as specified in Article V of the United States
Constitution, the proper nunber of state |egislatures having applied, and
Congress having refused to do so, the Court is obligated to deternine that
the United States Congress, as a body of the whole, is in violation of the
Constitution and;

--it is entirely within the Court’s constitutional power and duty to
conpel Congress to fulfill its constitutional obligation and declare such

| aches to refuse to call a convention to propose anmendnents unconstitutiona
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and i ssue such declaratory judgnent as required conpelling Congress to call a
convention to propose anendrments including stipulations and provisions
necessary to prevent any state or federal obstruction of a convention to

propose amendnents in the execution of its constitutional duties.

ARGUMENTS SUPPORTI NG JUDI Cl ABLI TY OF ACTI ON

JURI SDI CTI ON

This Court has juris%ﬁction over this matter pursuant to 28 U S.C. §

1331° and 28 U.S.C. § 1361.%°

VENUE

(N
Venue is proper in this District under 28 U.S.C. § 1391(e)(3). %

® “The district courts shall have original jurisdiction of all civil actions
ari sing under the Constitution, laws, or treaties of the United States.”

As this suit is a civil action arising under a question entirely
contained within Article V of the United States Constitution, the district
court clearly has original jurisdictionin this matter.

10 “The district courts shall have original jurisdiction of any action in the
nature of nandanus to conpel an officer or enployee of the United states or
any agency thereof to performa duty owed to the plaintiff.”

H«“Acivil action in which a defendant is an officer or enployee of the
United States or any agency thereof acting in his official capacity or under
color of legal authority, or an agency of the United States, or the United
States, mmy, except as otherw se provided by |law, be brought in any judicial
district in which...(3) the plaintiff resides if no real property is involved
in the action.”

As the plaintiff seeks only declaratory relief and seeks no nonetary
damages, resides in the jurisdiction of U S. District Court, Wstern District
and is bringing action agai nst the defendants only in their official
capacities, venue is proper under this clause of U S. C A
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REMEDY SOUGHT

O

This suit seeks declaratory judgnent!? against all defendants in their
of ficial capacities and seeks relief conEFIIing CEFgress to execute its
required mnisterial constitutional duty®® and act'® to call a convention to
propose amendnents as specified in Article V of the United States Constitution
together with other orders as necessary for such issues as hereinafter nore

fully appear.

STATEMENT OF FACTS

12 “I'n a case of actual controversy within its jurisdiction,...any court of

the United States, upon the filing of an appropriate pleading, my declare the
rights and other legal relations of any interested party seeking such

decl aration, whether or not further relief is or could be sought. Any such
declaration shall have the force and effect of a final judgnent or decree and
shall be reviewable as such.” 28 U S.C. A § 2201

“Declaratory judgnent. Statutory renedy for the determ nation of a
justiciable controversy where the plaintiff is in doubt as to his |ega
rights. A binding adjudication of the rights and status of litigants even
t hough consequential relief is awarded. Brinmer v. Thonmson, Wo., 521 P.2d
574, 579. Such judgrment is conclusive in a subsequent action between the
parties as to the natters declared and, in accordance with the usual rul es of
i ssue preclusion, as to any issues actually litigated and determ ned. Seaboard
Coast Line R Co. v aulf QI Corp., CAFla., 409 F.2d 879.” BLACK S LAW
DI CTI ONARY 6'" ed. (1990).

3 “Mnisterial duty. One regarding which nothing is left to discretion--a
sinple and definite duty, inmposed by law, and arising under conditions

adm tted or proved to exist.” BLACK S LAW DI CTI ONARY 6'" ed. (1990).

Y “Mnisterial act. That which is done under the authority of a superior
opposed to judicial. That which involved obedi ence to instructions, but
demands no special discretion, judgnent, or skill. Arrow Exp. Forwarding Co.
v. lowa State Comerce Conmmi ssion, 256 |owa 1088, 130 N. W2d 451, 453. An act
is ‘“mnisterial’ when its perfornmance is positively comanded and so plainly
prescribed as to be free fromdoubt. J.E Brenneman Co., V. Schranm D.C. Pa.
473 F. Supp. 1316, 1319. Oficial’s duty is ‘mnisterial’ when it is absolute,
certain and inperative, involving nerely execution of a specific duty arising
fromfixed and designated facts. Long V. Seabrook, 260 S.C. 562, 197 S.E. 2d
659, 662.

“One which a person or board perforns under a given state of facts in a
prescri bed manner in obedience to the mandate of |egal authority w thout
regard to or the exercise of his or their own judgnment upon the propriety of
the act being done. State, Dept. O Mental Health v. Allen, Ind. App., 427
N.E.2d 2, 4; G bson v. Wnterset Conmmunity school Dist., 258 |owa 440, 138
N.W2d 112, 115.” BLACK S LAW DI CTI ONARY 6'" ed. (1990).
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Bet ween 1790 and the present, the state |egislatures have filed 564
applications with Congress for a convention to propose anendnents. These
applications have cone from49 states. Article V of the United States
Constitution states [in part] that: “Congress ... on the Application of the
Legi sl atures of two-thirds of the several States, shall call a Convention for

proposi ng Anendnents...” The plain |anguage of the Constitution is explicit.
Congress nust a call a convention to propose anendnents when two-thirds of the
state | egislatures shall apply, which they have.

Upon | earning these facts frompublic record, the plaintiff in the year
1999 attenpted to file for election as a delegate for a convention to propose
anendnents. The plaintiff was denied this opportunity by the state of
Washi ngt on and the Congress of the United States because: (1) the state in
guesti on (Washi ngton) does not even have a law allowi ng for such a filing, and
(2) even if such a law did exist, Congress has vetoed the Constitution inits
refusal to call a convention despite the state |egislatures having nore than
satisfied the nuneric count required under Article V. As congressional |aches
preenpts any state |law by effectively nullifying that law, even if it does
exist, the plaintiff seeks relief fromthe unconstitutional congressiona
action of refusing to call a convention as specified in Article V of the
United States Constitution. This |laches violates the plaintiff’s individua
rights and the people’s right to alter or abolish their governnent.

Because the plaintiff cannot seek office, he has been denied a right of

citizenship to which he is entitled. Further, because an el ection has not been

held to el ect convention del egates, he has been denied the right to vote in an
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election to which he is entitled to vote. Because of congressional |aches he
is unable to associate politically with any assurance of effect of that
associ ation. For these reasons, together with other unconstitutional insults

by Congress to his rights, the plaintiff seeks relief fromthe Court.

STANDI NG OF PLANTI FF TO BRING SU T

I ntroduction

O

The obligation of Congress to call a convention is well established.®
Congress through its laches has failed to performthis obligatory duty.
Further, it is clear Congress has no intention of fulfilling this
constitutional duty. In failing to call a convention to propose amendnents,
Congress has violated six of plaintiff’s rights guaranteed to himin the
Constitution in a personal, particularized, concrete manner. Plaintiff
mai nt ai ns congressional |aches to obey clear, specific and plain
constitutional |anguage to be judicially reviewable. Plaintiff maintains this
| aches can be redressed by the Court within its usual powers as prescribed by

the Constitution.

Requi rements of Standing Established By the Court

15 see infra text, generally,
STATE APPLI CATI ONS FOR A CONVENTI ON, p. 658.
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Standi ng i s defined as:

“...[A] concept utilized to deternine if a party is sufficiently
affected so as to insure that a justiciable controversy is presented to the
court; it is the right to take the initial step that franes |egal issues for
ultimate adjudication by court or jury__State ex rel. Cartwight v. lahoma
Tax Comin, Ckl., 653 P.2d 1230, 1232, "

The United States Suprene Court has established three specific standards

which plaintiffs nust satisfy order for a person to have standing to sue.

“I't is now well settled that ‘the irreducible constitutional m ninmm of
standi ng contains three el enents. First, the plaintiff nust have suffered an
“injury in fact”—an invasion of a legally protected interest which is (a)
concrete and particularized, and (b) actual or inmnent, not conjectural or
hypot heti cal . Second, there nust be a causal connection between the injury and
t he conduct conplained of.... Third, it nust be likely, as opposed to nerfiy
specul ative, that the injury will be rE?ressed by a favorabl e decision.’”

The Court requires the plaintiff'® to show standing by denpnstrating
that the Congress has violated a specific legal right of the plaintiff in a
manner that is clearly specific and direct in nature and that the Court can

redress this violation by use of its constitutionally del egated powers.

Federal Standing: The Capl an Opinion

Wi le the rules of standing have been laid out, the fact renmins the
courts have never addressed specifically a suit, case or controversy dealing
with the convention to propose anendnments. Hence, the question of standing as
it relates directly to the convention to propose anendnents is entirely

unexplored, i.e., what is a “concrete” injury, what if anything nmay the

18 BLACK' S LAW DI CTI ONARY 6'" ed. (1990).

¥ United States v. Hays, 514 U.S. 1002 (1995) (quoting Lujan v. Defenders of
Wildlife, 504 U S. 555 (1992).

18 “The party invoking federal jurisdiction bears the burden of establishing
these el enents.” Lujan v. Defenders of Wldlife, 504 U S. 555 (1992).
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courts redress, and are there “special” standing circunstances regarding this
provi sion of the Constitution?

Thus, as this suit is the first to present the courts with a question of
this nature, it is logical this suit not only present its standing issues, but
explore the natter in some depth so as to present all circunstances
surroundi ng the judicial standard.

The only textual discussion of standing in the courts in regard to the
O

convention to Eﬁopose amendnents is found in Caplan’ s'® Constitutiona

Bri nksmanshi p. 2° Capl an wr ot e:

“The duty of Congress to call a convention may be viewed alternatively
as the right to have a convention called. In the event of congressiona
nonconpl i ance with the obligations of article V, that right nmay be vindicated
in the courts. Suit would be brought after Congress determ ned that the
conditions for a call had not been net: one or nore applications were
incorrect in form or stale, or did not agree in subject matter with the rest.
O, equally likely, Congress would have ignored the petitions entirely. The
suit would probably ask the federal court to order Congress to nake the
necessary determ nati ons and, upon ascertaining that all requirenments have
been satisfied, to call a convention or in the alternative to propose the
anmendnent . (1)

“Article Vs reference to the state | egislatures as the applying agents
woul d be construed to endow themwi th standing---that is, eligibility to bring
suit because of injury traceable to the defendant’s unl awful conduct, a
requirenent inferred by the courts fromarticle Ill---and to excl ude ot her
possible litigants such as the governors, the President, nembers of the
general public, or a fraction of Congress.(2) No pro-convention nenber of
Congress willing to bring suit against the majority could surnount the
barriers erected by the courts, and individual nenbers of the public would be
ineligible as well.(3) Only the state |legislatures, specifically those that
had filed applications, would have standing to sue: only they could allege
that their constitutionally guaranteed anendi ng powers had been infringed by
the inaction of Congress.(4) The defendants in a suit against a recalcitrant
Congress would be the officers charged with Efbulating t he applications and
possi bly menbers of Congress thensel ves. (5)”

19 For short biography on author, see infra text acconpanying note 1547.

20 Capl an, Constitutional Brinksmanship: Amending the Constitution by National
Convention, (1988).

21 (1) United States ex rel. MLennan v. Wlbur, 283 U.S. 414, 420 (1931)
(mandanus order will issue where the duty is “mnisterial” and “plainly
defined”); see 5 Annals of Cong. 530 (1796) (Rep. Lynman: calling an article V
convention is “mnisterial”).

(Foot note Continued Next Page)
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If Caplan’s opinion is taken sumarily, it appears to be the al pha and
omega of the matter.? Caplan, dispensing wth any individual rightE]that

m ght be trampled in the process, pernits only a state |egislature?® to bring

(2) Inre Opinion of the Justices, 262 Mass. 603, 606 (1928) (article V
excludes the voters fromthe anendi ng process, vesting “all power over the

subject... exclusively in the Legislatures of the several States”). The nbdern
test for article Ill standing is set out in Valley Forge Christian College v.
Anericans United for Separation of Church and State, Inc., 454 U S. 464, 472
(1982).

(3) Riegle v. Federal Open Market Conmittee, 656 F.2d 873, 881 (D.C. Cir.),
certiorari denied, 454 U S. 1082 (1981) (when the dispute is anong nenbers of
Congress, i.e., is really about the | awraki ng process itself, equitable
di scretion counsels dismssal). On the ineligibility of the general public,
see Valley Forge, 454 U S. at 482-83; Fairchild v. Hughes, 258 U S. 126 (1922)
(private citizen | acked standing to have 19'" amendnent decl ared void).

(4) Note, “Proposed Legislation on the Convention Method of Anending the
United States Constitution,” 85 Harvard Law Review 1612, 1643 (1972). The
Kansas |l egislators in Coleman had standi ng because of their constitutionally
“adequate interest in maintaining the effectiveness of their votes.” 307 U. S
at 438.

(5) United States ex rel. Wdennann v. Col by, 265 F. 998, 1000 (D.C. GCir.
1920) (action lies against official charged with proclaimng the adoption of
anendnents to federal Constitution). Caplan, Constitutional Brinksmanship:
Anendi ng the Constitution by National Convention, (1988). p.133.

22 “Once Congress has received the correct number of applications, it nust, if

all other requirenents are net, call the convention”; “Congress nust determ ne
whet her the anendnent proposed by the convention (if any) neet al
constitutional requirenents”; “In providing that ‘on the Application of the

Legi sl atures’ Congress ‘shall call a Convention,’ article Vinplies that
Congress is the agent entrusted to receive, inspect, and decide on the
validity of applications, and that applications nust be submtted to Congress
to be counted toward a convention call.” Caplan refutes this last statenent in
his own book in discussing specific state applications. Caplan, Constitutiona
Bri nksmanshi p: Anendi ng the Constitution by National Convention, (1988).
Preface, p. ix, p. 94. See also infra text acconpanying note 729.
2 Or presumably a menber of a |egislature who actually voted for an
application. Caplan is unclear on this inportant point. It is a point which
the Court addressed recently in a case involving nenbers of a legislature (in
this case Congress) bringing suit when it said:

“One el enent of the case or controversy requirenent is that appell ees,
based on their conplaint, nust establish that they have standing to sue.

To neet the standing requirenments of Article Il, ‘[a] plaintiff nust allege
personal injury fairly traceable to the defendant’s all egedly unlawful conduct
and likely to be redressed by the requested relief.” ... W have consistently

stressed that a plaintiff’s conplaint nust establish that he has a ‘' persona
stake’ in the alleged dispute, and that the alleged injury suffered is
particularized as to him ... W have also stressed that the alleged injury
nmust be legally and judicially cognizable. This requires, anmong other things,
that the plaintiff have suffered ‘an invasion of a legally protected interest
which is ... concrete and particularized.’... And our standing inquiry has

(Foot note Conti nued Next Page)
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suit to conmpel Congress to call a convention should Congress, as it is doing
now, refuse to call a convention when the states have applied. Caplan

bequeaths only to the state | egislatures, whose sterling record of resisting

been especially rigorous when reaching the nmerits of the di spute would force
us to decide whether an action taken by one of the other two branches of the
Federal Government was unconstitutional. ... [W nust carefully inquire as to
whet her appel | ees have net their burden of establishing that their clained
injury is personal, particularized, concrete, and otherwi se judicially

cogni zabl e.”

Havi ng established the standards on which nenbers of a |egislature
nmust establish standing, the Court then addressed the specifics of the case
bef ore the bench sayi ng:

“First, appellees have not been singled out for specially unfavorable
treatment as opposed to other Menbers of their respective bodies. Their claim
is that the Act causes a type of institutional injury (the dimnution of
| egi sl ative power), which necessarily danmages all Menbers of Congress and both
Houses of Congress equally. ... Second, appellees does not claimthat they
have been deprived of sonething to which they personally are entitled—such as
their seats as Menbers of Congress after their constituents had el ected them
Rat her, appellees’ claimof standing is based on a |oss of political power,
not |oss of any private right, which would make the injury nore concrete.

“I'f one of the Menbers were to retire tomorrow, he would not |onger have
a claim the clai mwould be possess by his successor instead. The cl ai ned
injury thus runs (in a sense) with the Menber's seat, a seat which the Menber
holds (it nay quite arguably be said) as trustee for his constituents, not as
a prerogative of personal power.

“[ Appel | ees] have not alleged that they voted for a specific bill, that
there were sufficient votes to pass the bill, and that the bill was
nonet hel ess deened defeated. In the vote on the Line Item Veto Act, their
votes were given full effect. They sinply lost that vote.”

The Court then dispensed with appellees’ claimsaying:

“I'n sum appellees have alleged no injury to thenmsel ves as individuals
(contra Powell), the institutional injury they allege is wholly abstract and
wi dely dispersed (contra Col enan), and their attenpt to litigate this dispute
at this time and in this formis contrary to historical experience. W al so
note that our conclusion neither deprives Menbers of Congress of an adequate
renedy (since they may repeal the Act or exenpt appropriations bills formits
reach), nor forecloses the Act fromconstitutional chall enge (by soneone who
suffers judicially cognizable injury as a result of the Act).” Raines v. Byrd
521 U. S. 811 (1997) (enphasis added).

Clearly, Caplan’s carte-blanche view that nmenbers of the state
| egi sl ature have standing to sue nust suffer at |least two asterisks. First,
based on the Court’s |l anguage, it is logical to presune that even if a nenber
of the legislature brought suit, that |egislator nust occupy a seat which was
first occupied by a menber who originally voted in favor of the convention
application. Secondly, it can be argued such a |l egislator mght not possess a
sufficient personal stake in the natter to justify standing (as his “standi ng”
arrived via official inheritance rather than by personal action)sinply because
the legislator in question could try again at resubm ssion of applications in
order to conpel Congress to obey the Constitution
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federal bureaucratic efforts to subjugate state sovereignty is well known, the
power of standing. To these iron-willed (?) |egislatures, the author grants
sole right of redress, casting aside any effect the decision mght have on the
lowly sovereign citizens who m ght be affected by the convention either being
call ed or not being called.

Because of the obvious constitutional inportance of the issue facing the
Court, this suit is obligated to | ook nore deeply into this single opinion
that also holds, without a shred oE]proof, t hat Congress shall be the sole
arbiter of the amendatory process.

We begin by dissecting the various issues raised in Caplan’s analysis of
st andi ng:

“The duty of Congress to call a convention may be viewed alternatively
as the right to have a convention called. In the event of congressiona
nonconpliance with the obligations of article V, that right nay be vindicated
in the courts. Suit would be brought after Congress determ ned that the
conditions for a call had not been net: one or nore applications were

incorrect in form or stale, or did not agree in subject matter with the
rest.”

24 See supra text accompanying note 22.

This suit does not dispute Caplan's contention that only those
applications submtted to Congress can be counted toward a convention call.
However, Caplan refutes his own contention “that Congress is the agent
entrusted to receive, inspect, and decide on the validity of applications” in
di scussing specific state applications. See infra text acconpanying note 729.

Capl an’s standing argunent is thus illogical on an inportant point even
before it is nore thoroughly exani ned: the author nmmintains the states have
standi ng to sue because the actions of Congress contradict their intent, al
the whil e naintaining Congress “as the agent entrusted to...decide on the
validity of the applications” has the sole constitutional duty to do just
that. Both statenents cannot possibly be true. If Congress has the sole duty
to decide on convention applications, the matter ends there. Only if it is
accepted that Congress does not have such power do the states (or anyone el se)
have standing to sue.

The reason for this is obvious. If Congress is operating in an entirely
constitutional manner, (in having sole constitutional power of decision) it
cannot be said to be performng an act that in any way can be said to be doing
injury, in any description, to anyone. Thus, one of the primary el enents of
standing is not present.
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As will be shown in greater detail later in this suit, the Founding
Fathers clearly did not intend to giveEfongress any discretion in the calling
of a convention to propose anendnents.? Further, Caplan again repudiates
hinself in his owm work by pointing out thisoEis i nterpretati on of Congress
“discretion” in refusing to call a convention:? that Congress has no
discretion in the matter. Caplan thus exposes another point of illogic in his
position. He holds the states and presunably the people have the right to
conpel Congress to call a convention, while at the same tinme holding the
mechani sm of that right, the call itself, is under the discretionary control
of Congress which may then use that discretion to veto the right that Caplan
mai ntai ns the states and peopl e possess.

“Or, equally likely, Congress would have ignored the petitions entirely.
The suit woul d probably ask the federal court to order Congress to make the
necessary determ nations and, upon ascertaining that all requirenents have

been satisfied, to call a convention or in the alternative to propose the
amendnent . ”

Capl an ignores the nmost basic principles of separation of powers in this
part of his argument regarding standing. He holds the Court can order Congress
to put forward a specific anendment proposal, ignoring entirely that this
woul d require the Court to approve the actual |anguage of the proposed
anmendment to satisfy itself that its order had been fulfilled. This violates
Article V because the anendatory process does not involve the judiciary in any

manner. The sinple fact is that Congress, |like the convention, clearly has the

% gee infra text, acconpanying notes 505-514.
26 gsee infra text accompanying note 514.
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power to proposed anendnents, and this power is del egated to no ot her
constitutional authority. Thus, the Court could not “order Congress...to
propose the anendment.”

Secondly, Caplan, in referring to “Congress...upon ascertaining that al
requi renents have been satisfied” clearly inplies that Congress has the power
to establish requirenents that need to be “satisfied” before it is required to
i ssue the call. The Constitution only mandates E?e requi renent for the states
to satisfy: a numeric count of applying states.? Al other “requirenents”
therefore would have to be of a political nature which the Court has

O
repeatedly maintained it has no jurisdiction over.? Thus the Court could not

be used in any manner to “inplenent” these other “requirenents.” Congress
woul d have to stand alone in creating these “political requirenments” wthout
the benefit of constitutional backing fromthe Court.

Thirdly, Caplan again inplies Congress has discretion in the calling of

a convention by being able to establish such “requirenents.” As noted %?ove,

Capl an refutes this position hinmself, thus defeating his own argument.?

Fourth, Caplan’'s statenent “or in the alternative to propose the
anendnent” inplies that only if the states have applied for a specific
anendnent proposal are they justified to have standing. Caplan ignores the

Foundi ng Fathers clear intent that the states need only nunerically apply in

sufficient number for a convention to be called.® Thus, it can be reasonably

27 See supra text accompanying note 2.

2 gee infra text accompanying notes 293,897, 1053, 1054, 1056, 1057, 1072, 1108,
1170-1212.

2 gee infra text accompanying note 729.

30 see infra text accompanying note 513.
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deduced that Caplan’s position on the states’ standing is contingent not only
on a legislator first occupying a seat that was occupi ed by a nenber who
originally voted in favor of the convention application in question, not only
the |l egislator proving he can not try again at resubm ssion of the
application, but also that the application subject agrees with other state
applications.Efbviously Capl an strikes far afield of the standards established

by the Court.3!

“Article Vs reference to the state | egislatures as the applying agents
woul d be construed to endow themwi th standing---that is, eligibility to bring
suit because of injury traceable to the defendant’s unlawful conduct, a
requirenent inferred by the courts fromarticle Ill---and to excl ude ot her
possi ble litigants such as the governors, the President, nembers of the
general public, or a fraction of Congress.”

Capl an naintains the states have the right to standing, albeit with
several caveats the Court has never considered as necessary to standing. The
plaintiff certainly believes the states should have the right of standing,
along with sovereign citizens, to conpel Congress to obey the Constitution
Plaintiff also believes the standing the states need to satisfy should be no
nore narrow or stringent than any other standing before the courts.

O
But, in light of the Coleman® ruling granting Congress the “incidental

power to regulate and ultimately change the ratification votes by the states
O

to whatever outcome Congress desires, can it not be argued the Court has
si mul t aneously renoved standing fromthe states to sue in any anendatory

guesti on because it granted “exclusively and conpletely” to Congress “power

31 See infra text accompanying note 17.
32 See infra text accompanying notes 1021-1108.
3% See infra text accompanying note 917, 1055.
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O
over the amending of the Constitution to Congress al one.”?* Further, the

Court cannot sunmarily dispatch this obvious interpretation of the neani ng of
Col eman that Congress has “exclusive[ly] and conplete[ly]...power over
anendi ng of the Constitution.” Wthout the Court granting standing in a
subsequent related suit, there can be no suit for which the Court can rule,
and thus the words of the Court renmamin in effect. Thus it is trapped inits
own ruling leaving this interpretation (one, which based on the evidence
presented, Congress has taken full advantage of) to be available for use by
Congress. As tEf courts nay have effectively elimnated the standing of the

states to sue,® this logically | eaves only the sovereign citizen to pursue

the matter.

34 See infra text accompanying note 802.

3% This is not the only tinme the Court has addressed the issue of whether a
state has standing to sue. The Court has nade it clear a state is not
automatically entitled to standing when it said:

“In the first case, the state of Massachusetts presents no justiciable
controversy, either in its own behalf or as the representative of its
citizens. ...

“The state of Massachusetts in its own behalf, in effect, conplains that
the act in question invades the |ocal concerns of the state, and is a
usur pation of power, viz. the power of local self-governnment, reserved to the
st at es.

“Probably it would be sufficient to point out that the powers of the
state are not invaded, since the statue inposes no obligation but sinply
extends an option which the state is free to accept or reject. But we do not
rest here. Under article 3, 2, of the Constitution, the judicial power of this
court extends ‘to controversies... between a state and citizens of another
state’ and the court has original jurisdiction ‘in all cases...in which a
state shall be a party.’ The effect of this is not to confer jurisdiction upon
the court nerely because a state is a party, but only where it is a part to a
proceedi ng of judicial cognizance. Proceedings not of a justiciable character
are outside the contenplation of the constitutional grant. In Wsconsin v.
Pel i can I nsurance Co., 127 U. S. 265, 289, 8 S. Sup. C. 1370, 1373 (32 L. Ed.
239), M. Justice Gay, speaking for the court, said:

““As to “controversies between a state and citizens of another state:”
The object of vesting in the courts of the United States jurisdiction of suits
by one state against the citizens of another was to enable such controversies
to be determined by a national tribunal, and thereby to avoid the partiality,
or suspicion of partiality, which mght exist if the plaintiff state were

(Foot note Continued Next Page)
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conpelled to resort to the courts of the state of which the defendants were
citizens. Federalist, No. 80; Chief Justice Jay, in Chisholmv. Georgia, 2
Dal | . 419, 475; Story on the Constitution, 1638, 1682. The grant is of
“judicial power,” and was not intended to confer upon the courts of the United
States jurisdiction of a suit or prosecution by the one state, of such a
nature that it could not, on the settled principles of public and
international law, be entertained by the judiciary of the other state at
all.”” ...

“What, then, is the nature of the right of the state here asserted and
howis it affected by this statute? Reduced to its sinplest terns, it is
all eged that the statute constitutes an attenpt to | egislate outside the
powers granted to Congress by the Constitution and with the field of |oca
powers exclusively reserved to the states. Nothing is added to the force or
effect of this assertion by the further incidental allegations that the
ulterior purpose of Congress thereby was to induce the states to yield a
portion of their sovereign rights; that the burden of the appropriations falls
unequal | y upon the several states; and that there is inposed upon the states
an illegal and unconstitutional option either to yield to the federa
government apart of their reserved rights or lose their share of the noneys
appropriated. But what burden is inposed upon the states, unequally or
otherwi se? Certainly there is none, unless it be the burden of taxation, and
that falls upon their inhabitants, who are within the taxi ng power of Congress
as well as that of the states where they reside. Nor does the statute require
the states to do or to yield anything. If Congress enacted it with the
ulterior purpose of tenpting themto yield, that purpose nay be effectively
frustrated by the sinple expedient of not yielding. In the |last analysis, the
conplaint of the plaintiff state is brought to the naked contention that
Congress has usurped the reserved powers of the several states by the nere
enact ment of the statute, though nothing has been done and nothing is to be
done without their consent; and it is plain that that question, as it is thus
presented, is political, and not judicial in character, and therefore is not a
matter which admits of the exercise of the judicial power.” Frothinghamyv.

Mel lon, 262 U. S. 447 (1923). (enphasis added).

What Capl an presunes is the fact that “legislatures as the applying
agents woul d be construed to endow themwi th standing---that is, eligibility
to bring suit because of injury traceable to the defendant’s unl awf ul
conduct...” entirely disregards the Court’s already established standi ng
proving concrete injury. As noted in Frothingham the action of Congress
pl aced no burden, i.e., injury on the states. Wiile the plaintiff can
denponstrate concrete injury to his rights, the sane cannot be said of the
states. The | aches of Congress does not require the states to yield any
sovereignty. Reduced, as the Court said, to its sinplest ternms, the |aches of
Congress in not a calling a convention to propose anendnents despite the
states satisfying Article V sinply ignores the sovereign power, not reduces
it. The states are still free to apply for a convention, the full extent of
their sovereign power; the applications sinply mean nothing to Congress as it
may refuse to honor them

Further, the states would be conpelled in sonme nanner to discuss
Congress’ ulterior purpose in its |laches. They would be further conpelled to
all ege that this usurped the reserved powers of the several states by the nere
exi stence of the laches. As no other act by Congress exists, this would be the
extent of their presentation. The Court has made it clear that such
all egations fall into the realmof political question rather than judicial
power and thus would be free to dispense the case due to | ack of standing.

(Foot note Continued Next Page)
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Thus, Caplan’s contention of the states having standing as agents falls short
on several points.

The states can only have standing if it assunmed Congress nust call a
convention and has no discretion in the matter. Thus, if Congress does not
call, there is an argunent of injury. But Caplan holds that Congress does have
di scretion, i.e., the right to refuse or reject applications. If so, then the
only power of the state, to apply for a convention, is unaffected, and thus
the state has no standing. If, however, it is the intent of the application
to hold a convention, that is primary in the constitutional |anguage, then
certainly there is grievous injury to the states denying thema right to have
a convention. This fact of standing to the states does not exclude the people
fromthis process nor deny them standi ng.

Throughout all this process, the fact is the people possess the
transcendent right to alter or abolish and thus have standing regardl ess of
whet her or not the states have standing. Sinply put: several groups may have
standing to sue on a particular issue. Caplan hinmself naintains it is the
intent of the application that is parambunt in this natter and thus refutes
hinself on the nost critical point of the matter: the intent of the
applications. (See infra text acconpanying note 729.) Once the intent is
est abl i shed, Caplan’s standing argunent falls to the ground.

Capl an di scusses the states as “applying agents.” This termclearly
inmplies the states are acting at the bequest of another party. In this case,
clearly it is the citizens of that state seeking to use their right of redress
to amend the Constitution. Caplan obviously presunes that as agent for the
citizens this relationship sonehow creates an exclusionary status barring the
citizens fromseeking redress for the | aches of Congress.

An agent is defined as:

“A person authorized by another (principal) to act for or in place of
him one intrusted with another’s business. Hunphries v. Going, D.C.N.C., 50
F.R D. 583, 587.” BLACK S LAW DI CTI ONARY 6'" ed. (1990).

If the Constitution is considered a contract for the purposes of this
specific discussion, then it is clear the state in this instance cannot be
construed as a general agency but rather nust be viewed as a special agency.

The definition of special and general agency are defined as:

“CGeneral agency. That which exists when there is a delegation to al
acts connected with a particular trade, business or enployment. It inplies
authority on the part of the agent to act without restriction or qualification
inall mtters relating to the business of the principal.” BLACK S LAW
DI CTI ONARY 6'" ed. (1990). (enphasis added)

“Speci al agency. One in which the agent is authorized to conduct a
single transaction or a series of transactions not involving a continuity of
service.” BLACK S LAW DI CTI ONARY 6'" ed. (1990). (enphasis added).

If the state acts as an agent for the citizens, then any genera
contract establishing a general agency nmust be the state constitution rather
than the federal Constitution. Hence if the state is to be construed as a
general agency, it must be under the authority of the general contract that is
the state constitution. The federal Constitution grants certain specialized
powers to the states, anbng themis convention application power, a power that
i s expended once the state has so applied, and hence when the state acts in
this capacity as agent, it is in the formof special agency.

In the case of a state applying for a convention, the term “speci al
agency” is nost appropriate. The state is not authorized under the termnms of
Article V “to act without restriction... in all matters relating to ... the
principal.” Instead, Article Vclearly Iimts the state to a “single

(Foot note Continued Next Page)
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Clearly, this suit offers the opportunity for the governnent to conplete
the circle of standing. If Colenman is affirned by the Court and the governnent
succeeds in convincing the Court to reject plaintiff's standing, the only

possible interpretation is that Congress is sovereign, the Court having

transaction” or “series of transactions not involving a continuity of
service.” The fact of special agency is self-evident in that once the state
has applied for a convention it can take no further action until Congress
calls a convention, which is based not on any further action of the agent (the
state) but is based on the actions of other agents (the other states) over

whi ch the agent (the state) has no control. The state has therefore exhausted
its entire assignment made with its principle (the citizens). There is nothing
in Article Vthat gives the states any power beyond applying for a convention
Thus, there is a termnation of the “continuity of service” provided to the
principal (the citizens) by the agent (the states).

Si nply because an agent (the states) perforns a specific act desired by
the principal (the citizens) does not revoke the principal’s right to seek
redress for that act independent of the agent. Were the agent acts lawfully
and the action perforned by the agent is in total fulfillnment of the desires
of the principal, in this case applying for a convention, then there is
nothing in the doctrine of agency inplying that such an act by an agent causes
the principal (the citizens) to sonmehow forfeit the right of redress unless
such forfeiture is expressly stated in the agreenent between the agent and the
princi pal .

In the Constitution, such exclusion of redress certainly is not
expressed. An agent, it should be remenbered, acts for a principal under the
terms of a contract. In the case of Article V, all the contract calls for is
that the state applies for a convention and nothing nore. Thus, in this
i nstance, no such forfeiture is stated in the Constitution, which serves as a
contract between principal (the citizens) and the agent (the state). I|ndeed,
if the Constitution is viewed as a contract, then under the Ninth and Tenth
Anendrents, citizens have retai ned undefined auxiliary powers that the speci al
agent provision of Article V does not nullify. Under the First Anendnent,
citizens expressly retain the right of redress. So froma contract point of
view (which is how Caplan views the matter with his reference to states being
agents)the fact that the states act as agents does not renove the right of
redress fromthe people. Thus, the right of redress is preserved for either
agent or principal, and either nmay seek redress.

Further, the terns of any agreenent between agent/principal terninates
upon the agent fulfilling his contracted action. In this case, the filing of a
convention application term nates the agent/principal relationship. The
Constitution contenplates no further action by the states beyond filing the
application. Any further action in the matter (assuning Congress obeys the
Constitution) is left to the citizens to el ect del egates who then hold a
convention to propose anendments whose products are subject to the next
prescript of Article V anendnent process, ratification. Only then does either
Congress or the states cone back into the process, Congress in the ninuscule
role of deternmining the nmethod of ratification, and the states in the role of
either directly ratifying the proposed anmendnent through the |egislatures or
hol di ng conventions for the citizens to do the sane.
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al ready established the states have questionable, if not invalid, standing in
the matter. The governnent having elimnated all challengers in the matter by
showi ng none have valid standi ng, Congress would be sovereign as it possesses

“exclusive[ly] and conplete[ly]...power over anending of the Constitution.”

“No pro-convention menber of Congress willing to bring suit against the
majority could surnount the barriers erected by the courts, and individua
menbers of the public would be ineligible as well. Only the state

| egi sl atures, specifically those that had filed applications, would have
standing to sue: only they could allege that their constitutionally guaranteed
anmendi ng powers had been infringed by the inaction of Congress.”

O
It is neither contested nor debated that the Court in a recent suit?3®

found that unless nmenbers of Congress nmet the three prerequisites of standing,
they had no basis for suit, but again Caplan contradicts hinself. He refers to

t hese nenbers of Congress “bring[ing] suit against the majority.” Cbviously
this inplies (a) a vote by Congress and (b) the acceptance by Capl an that
Congress has discretion in the calling of a convention to propose anendnents,
a position entirely at odds with the intent of the Founding Fathers. Thus, if
menbers of Congress were to bring suit, standing could be based on the sinple
fact that Congress acted in a clearly unconstitutional nmanner.

As to the individual citizen such as the plaintiff “be[ing] ineligible”
as to standing to sue, this issue will be explored in nore depth in the
foll owi ng sections of this suit.

Capl an then naintains only those states that had filed applications

(whi ch according to nost sources is every state in the Union) would have

% See Raines v. Byrd, 521 U.S. 811 (1997).
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standing to sue. He states “only they could allege that their constitutionally
guar ant eed anendi ng powers had been infringed by the inaction of Congress.”
However, Caplan ignores in this statenent the obvious intent and effect of

Col eman. As the Court sanctioned the power of Congress to “veto” Epder t he
guise of a political question the ratification vote of any state,® it is

obvi ous the “constitutionally guaranteed anendi ng powers” of the states are no

| onger “guaranteed.”

“The defendants in a suit against a recalcitrant Congress would be the
of ficers charged with tabulating the applications and possi bly menbers of
Congress thensel ves.”

Caplan’s last point is out of date. No one under current federal law, in
or out of Congress, is charged with tabulating state applications for a
convention. Further, under current law, the federal official charged with
procl ai m ng the adopti on of a constitutional anendnment cannot act until he
recei ves “official notice.” CurrﬁEf law fails to provide a nethod for
providing this “official notice.”® Plaintiff takes no issue with his
concl usi on of suing nenbers of Congress. As the Constitution names no ot her
responsi ble party, it is conclusive the nmenbers of Congress nust be defendants

in their official capacity.

Summat i on

37 See infra text accompanying note 917, 1055.
% See infra text accompanying note 875.
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Wi | e Capl an nay appear to be attenpting to “define” standing so as
permt the calling of a convention, a closer examination of the article shows
it is nothing nore than a snokescreen, which if used as the basis of standing,
serves to deny anyone- citizen, state |legislator, or nenber of Congress- the
right of redress through the courts, thus preserving the unconstitutional
action of Congress to veto the Constitution by not calling a convention to
propose amendnents. Caplan’s analysis nmust therefore be summarily rejected in
favor of the well established prerequisites of standing, absent caveats or
special conditions inposed on them for the purpose of defeating a convention
to propose amendnents call. Thus, if these prerequisites are satisfied, or
standi ng can otherw se be shown using a nethod the Court has al ready
permtted, it follows any citizen, regardl ess of official position, nmay bring
successful suit to conpel Congress to fulfill its mandated constitutiona

duty. Plaintiff nowturns to the specific issues of standing in this suit.

Specific Issues O Standing

Plaintiff raises six issues of standing in this suit:

1. Congress has denied plaintiff's right to vote in an election required by
the Constitution for the purpose of electing delegates to the convention to
propose anendnents.

2. Congress has denied the right of plaintiff to associate for legitimte and
I egal political reasons and objectives.

3. Congress has denied a clearly defined nethod of redress specified in the
United States Constitution and thus prevented plaintiff from exercising his
First Amendnent right in this manner.

4. Congress has violated the separation of powers doctrine in that it has
usurped, by its laches, the clear separation of powers between the federa
government and the states, but as well the separation of powers between
Congress and the people by attenpting to assume their sovereignty granted
them by treaty.

5. Congress by its laches has denied plaintiff the right to seek and hold
public office.
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6. The laches of Congress in not calling a convention to propose amendnents
when mandated by the Constitution is a violation of the Constitution per
se.

Each of these issues will be exam ned in turn presenting evidence by the

plaintiff to denonstrate standing.

| SSUE OF STANDI NG (1): DENIAL OF RI GHT TO VOTE

Congress has denied plaintiff’s right to vote in an election required by
the Constitution for the purpose of electing delegates to the convention to
propose anendnents.

In order for the plaintiff to denonstrate an injury in fact by Congress
to his right to vote, it is clear he is required first to prove an election to
el ect delegates to a convention to propose anmendnents nust be held. Next he
nust denonstrate that he is lawfully and legally entitled to participate in
this election. Finally he nmust prove that the action (or inaction) of Congress
directly is the cause of the obstruction for his inability to participate in
this election. This then establishes plaintiff's injury in fact. Fromthis
poi nt he can proceed to the other points of standing.

The difficulty of presenting “injury in fact” in this suit insofar as it
relates to holding an election is that nothing has occurred. No el ection of
this nature has ever occurred in the entire history of the United States.

Thus, history is of no help in proving this matter. Nor can any statute be of
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any ai d because Congress has never witten one concerning the convention to
propose amendnents. (No doubt because Congress w shes Ef retainits
unconstitutional exclusivity to the anendatory process®®). This then |eaves
only the power of inference fromwhich to derive an answer as to whether or
not an el ection is required.

When a constitutional clause governing an action of Congress conmands
Congress to act, and Congress then fails to act, it is inherently
contradictory to find that this congressional |aches creates neither harm nor
injury. At sone level, all lawis intended to protect society from some harm
The word “protect” in this context is self-evident. That a constitutiona
cl ause, statute, ordinance or regulation nay cause unantici pated m schi ef not
envi si oned by those who ordained it does not justify those regulated by that
cl ause, statue, ordinance or regulation to unilaterally abrogate this
direction, nost especially where the society has provided a specific nethod to
alter or abolish the clause, statue, ordinance or regulation if so required.
It follows if Congress maintains it can veto constitutional clauses at wll,
then others regul ated by different constitutional clauses can also veto these
clauses. As the intent of the clauses is clearly to protect society from harm
it is clear if the clauses are ignored or vetoed by those they are intended to
regul ate that society is now exposed to harmor injury it would have not have
otherwi se suffered if the clauses were obeyed. Thus to veto or ignore any

constitutional clause's edict denotes a prina facie harmor injury.

% See infra text accompanying notes 1054, 1126.
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VWhat harmis done by Congress ignoring a convention call? The answer
lies in the determ nation of why the Founders put the convention to propose
anendnents in the Constitution: to prevent tyranny by the national governnment.
Clearly, the convention to propose anmendnents provides that no matter what
course, abuse, action or direction the national governnent pursues, its power
may al ways be countered (and presumably neutralized) by the people through a
convention to propose anmendnents, thus preserving their rights as described in
the Constitution.* Consequently, if clauses of the Constitution are ignored
by the national government, the rights of the people preserved in the
Constitution may be voided, a harmor injury which is best described as
cat astrophi c, not non-existent.

True, the issue of standing in this suit deals with the denial by
Congress of a single vote by one elector in one election. This suiE]asks t he

Court to examine a single droplet in the river of electoral power.* But for

40 The evidence of this assertion is based on the amendatory procedure of the
Constitution itself. It is possible for the states (and the people) to anend
the Constitution w thout the national government. There are two points where
the national governnent is involved in the amendatory procedure, but in both
cases the national governnent is given no option to rescind or otherw se
obstruct the states and the people.

On the other hand, the national governnent cannot anend the Constitution
under any circunstances w thout the cooperation and agreenent of the states
and t he people.

41 “The Government urges us to limt standing to those who have
‘significantly’ affected by agency action. But, even if we could begin to
define what such a test would nean, we that it is fundanentally m sconceived.
‘“Injury in fact’ reflects the statutory requirenent that a person be
‘adversely affected’ or ‘aggrieved,’” and it serves to distinguish a person
with a direct stake in the outcome of a litigation—even though snmall—$roma
person with a nere interest in the problem W have allowed inportant
interests to be vindicated by plaintiffs with no nore at stake in the outcone
of an action than a fraction of a vote, see Baker v. Carr, 369 U S. 186; a $5
fine and costs, see McGowan v. Maryland, 366 U S. 420; and a $1.50 poll tax,
Harper v. Virginia Bd. of Elections, 383 U S. 663. Wile these cases were not
dealing specifically with 10 of the APA, we see no reason to adopt a nore
restrictive interpretation of ‘adversely affected’ or ‘aggrieved.’ As

(Foot note Conti nued Next Page)
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the Court to fail to do so affords Congress the ability to damthe entire
river. Does this fact, that a significant nunber of electors, i.e., every
citizen who nay wish to cast a vote in electing a convention del egate, has
been di senfranchi sed renpove the matter from Court consideration because it is
in fact not an individual personal injury? Not specifically. The Court has
made it clear the fact a large nunberEPf peopl e may share in an injury does
not present a basis to deny standing.*

Plaintiff naintainE the provisions of the Constitution, specifically the
equal protection clause,* lead to an inevitable conclusion: delegates to a
convention to propose anmendnents nust be el ected by the people. In turn, these

el ected del egates represent the wi shes and desires of the people who so choose

Prof essor Davis has put it: ‘The basic idea that comes out in numerous cases
is that an identifiable trifle is enough for standing to fight out a question
of principle; the trifle is the basis for standing and the principle supplies
the notivation.’ Davis, Standing: Taxpayers and Gthers, 35 U Chi. L. Rev.
601, 613. See also K Davis, Adnministrative Law Treatise 22.09-5, 22.09-6
SSupp. 1970).” United States v. SCRAP, 412 U S. 669 (1973).
2 The Court has made its position clear in this matter in at two | east cases:

“To deny standing to person who are in fact injured sinply because nany
others are also inured, would nean that the nost injurious and w despread
Government actions could be questioned by nobody. W cannot accept that
conclusion....” United States v. SCRAP, 412 U.S. 669 (1973).

The Court has al so said:

“Cften the fact than an interest is abstract and the fact that it is
wi dely shared go hand in hand. But their association is not invariable, and
where a harmis concrete, though widely shared, the Court has found ‘injury in
fact.” See Public Citizen, 491 U S., at 449-450. (‘[T]he fact that other
citizens or groups of citizens mght make the same conplaint after
unsuccessful |l y demandi ng di scl osure...does not lessen [their] assert injury.’)
Thus the fact that a political forummy be nore readily avail abl e where an
injury is widely shared (while counseling against, say, interpreting a statute
as conferring standing) does not, by itself, automatically disqualify an
interest for Article Ill purposes. Such an interest, where sufficiently
concrete, may count as an ‘injury in fact.’ This conclusion seens particularly
obvi ous where (to use a hypothetical exanple) |arge nunber of individuals
suffer the same common-law injury (say a wide spread mass tort), or where
| arge nunmbers of voters suffer interference with voting rights conferred by
| aw. ” Federal Election Comission v. Akins, 524 U S. 11 (1998) (enphasis
added) .
43 See infra text accompanying notes 1208-1244.
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them The appoi ntnent of delegates either by the state legislature or state
executive, other Eran for the purpose of replacing vacancies, is clearly
unconstitutional .* Plaintiff further maintains it is far too much a stretch

of constitutional intent to assunme that because the convention is “vacant” its
entire nenbership can be appointed by state officials absent voter approval

Havi ng established that convention del egates nust be elected, it follows
that for such action to occur, there nust be an el ection of these del egates.
Due to the laches on the part of Congress, this has not happened despite the
fact the Constitution nandates Congress nust a call a convention and thus
trigger an el ection of delegates. This |aches presents the Court a unique
qguestion. In nost disputes involving voting violations, an election is held,
but for various reasons specific individuals are prevented from in one manner
or another, fully participating in that election. In this suit, however, the
opposite is true: the national government has not renpoved the voters fromthe
el ection, but the election fromthe voters.

Is there any less violation of the Constitution in denial of the right
to vote if the national governnment, by its | aches, discrimnates agai nst even
a single voter in an election it does hold, thus denying his vote, as opposed
to the national governnent discrimnating against all voters by not holding an
election at all, thus denying all votes? If, for exanple, Congress voi ded
elections for its offices when mandated by the Constitution, thus leaving its

current officers in place, would a citizen have standing to sue to conpel such

4 See infra text acconpanying note 1346.
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el ections? As the word “shall” is the operative word used in the Constitution
to conpel such actioa in both Article V and the clauses regul ating el ection of
menbers of Congress,* it is logical any argunent defending such action in the
one instance nust equally apply to the other. To discrimnate otherwi se will
be left to the wisdomof the Court to devise.

As with all rights of the people, there are two parts: the expressed
right and the nechanismof the right. The expressed right is that statenent
contained or inplied in the Constitution. The nechanismof the right is the
system (usual ly a function of governnent) necessary to effectuate that
expressed right. Each part of the right is inpotent w thout the other

In an el ection, the governnent provides the nechanism the people
provide the right. This is denonstrated by the foll owi ng hypothetical. If the
government provides all the “ornanents” of an el ection such as boot hs,
noni tors, ballotst]tally sheets, etc., but no citizen exercises his right to
alter and abolish* and thus does not vote, there is no election. The reason
i s because no action of election has occurred. The intent of an election
which is to gather sovereign input fromthe people so as to direct the
government in a course of action, is unsatisfied.

The reverse situation, where the people seek to vote but the government
hol ds no election, is just as invalid, because no action of election has

occurred here either. However, in this instance this reverse situation is not

% See infra text acconpanying notes 853,860; U S. CONST., art. |, §2, 8§ 1;
U.S. CONST. 17'" Anmend.

“ Inthis case using a relatively mnor portion of the right to alter or
abol i sh by voting in an up-or-down el ection
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a hypothetical, but a reality. Congress in fact has failed to provide the
mechani sm of a vote by its laches of not calling a convention to propose
anendnents when mandated by the Constitution. Thus, Congress has denied the
plaintiff’s and all other potential electors’ rights to exercise their votes,
a right thE]CDurt has characterized as “the nbst basic of politica

n 47

rights... O
For a convention to occur, the states nmust apply, which they have, *
thus conpelling a convention call, followed by the people voting on convention
del egates they wish to represent themat the convention. Thus, once the
nuneric threshold of applying states established by the Constitution is
satisfied, the people have a vested right in the calling of a convention to
propose amendnents, because they now are obligated to act if the
constitutional nmandate of Article Vis to be consumated. For Congress not to
call a convention when constitutionally mandated, therefore, creates an injury
in fact not only to the states but the people as w?%l.
But even if Congress has voided an election,* it is clear this fact

al one i s not enough to prove standing. The Court requires that a denonstrable

harm or injury nust be shown by the plaintiff in order to prove standi ng.

4" Federal Election Conmission v. Akins, 524 U S. 11 (1998).

8 See infra

TABLE 2—STATES APPLYI NG FOR A CONVENTI ON, p.673.

% 1n this instance, no other conclusion is possible except that Congress
alone is responsible for denial of voting rights. It is clear until Congress
calls a convention to propose anendnents, the individual states cannot act to
hol d these el ections. The Founding Fathers did not allowin the Constitution
for the states to act independently outside the confines of the Constitution
because they realized this would |l ead to the breakdown of the entire docunent;
the evidence is clear the states, having not acted on their own, either

i ndividually or collectively, understand this basic principle of
constitutional construction. Congress is yet to learn it.

BRI EF | N SUPPORT OF CONVENTI ON

GENERAL BRI EF ARGUMENTS
PAGE 62



15

16

17

18

19

20

21

22

23

Therefore, the question becones, if a single election, anong the hundreds if
not thousands, nandated by either statute or Constitution is not protected,
what denonstrable harmis done to an individual citizen or even a group of
citizens who are denied the right to vote?

Clearly, the Court has recognized the inportance of the right of vote.

It said:

“Privileges and inmunities of citizens of the United States...are only
such as arise out of the nature and essential character of the nationa
government, or are specifically granted or secured to all citizens or persons
by the Constitution of the United States. ... Thus, anmong the rights and
privileges of national citizenship recognized by this court are... the right
to vote for national officers...and th%]right to informthe United States
authorities of violation of its |aws.”

Thus, the Court has recognized both the right of the people to vote and
their right to “infornmi authorities of violations of [federal] law. This
ruling alone inplies citizens have standi ng where the governnent denies
citizens their right to vote. If they did not have standing, how el se could
the people “infornf “authorities” of such violations with the expectation of
redress except through the courts?

Does Congress have an overriding interest so pervasive to afford it the
right to veto the Constitution? That is to say,Efan the governnment in this
suit invoke the doctrine of sovereign inmmunity?® The answer is clearly not.

In the first place, Congress has enacted |egislation specifically granting

0 Twi ning v. New Jersey, 211 U.S. 78 (1908).

51 “Sovereign Immunity. A judicial doctrine which precludes bringing suit
agai nst the governnment wthout its consent. Founded on the ancient principle
that ‘the King can do no wong,’ it bars holding the governnment or its
political subdivisions |iable for the torts of its officers or agents unless
such imunity is expressly waived by statute or by necessary inference from
| egi sl ative enactnment. Maryland Port Adnmin. V I.T.0O Corp. of Baltinore, 40
Mi. App. 697, 395 A 2d. 145, 149.” BLACK S LAW DI CTI ONARY 6'" ed. (1990).
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redress for violations of civil rights.% Further, it has enacted several

O
crim nal sanctil::clms53 agai nst violations of civil rights including violation of
voting rights.® Further, Congress has renoved by statute nost of its tort
imunity to redress.® Despite the adage, “The King can do no wong,” the
fact is there is no king in the United States. As the people are the source of
all sovereignty and have assigned powers to the governnent via the

Constitution, it is clear the government by inplication has already

“consented” to be sued where the governnent does not obey the Constitution

52 “Every person who, under color of any statute, ordinance, regulation

custom or usage, of any State or Territory or the District of Colunbia,

subj ects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immnities secured by the Constitution and | aws, shall be
liable to the party injured in an action at law, suit in equity, or other
roper proceeding for redress...” 42 U S.C A 21, 8§ 1983. (enphasis added).

3 The plaintiff is not interested in invoking these crimnal sanctions

agai nst nenbers of Congress for violating his civil voting rights unless, by
loss of his civil suit seeking redress of this violation, he shall have no

other option to recover these rights.

#1f two or nobre persons conspire to injure, oppress, threaten, or intimdate

any person in any State, Territory, Conmonwealth, Possession, or District in

the free exercise or enjoyment of any right or privilege secured to himby the

Constitution...or because of his having so exercised the sane...They shall be

fined under this title or inprisoned not nore than ten years, or both...” 18
US CA 13, § 241.

“Whoever, under color of any |law, statue, ordinance, regulation, or
custom wllfully subjects any person in any State, Territory, Conmonwealth,
Possession, or District to the deprivation of any rights, privileges, or
i Mmunities secured or protected by the Constitution...shall be fined under
this title or inprisoned not nore than one year, or both...” 18 U S.C A 13, §
242,

“(b) Whoever, whether or not acting under color of law, by force or
threat of force willfully injures, intimdates or interferes with, or attenpts
toinjure, intimdate or interfere with...(A)voting or qualifying to vote,
qual i fying or canpaigning as a candidate for elective office,... in any
primary, special, or general election;(B) participating in or enjoying any
benefit, service, privilege, program facility, or activity provided or
adm ni stered by the United States;...or(4)...participating lawfully in speech
or peaceful assenbly opposing any denial of the opportunity to so participate-
--shall be fined under this title, or inprisoned not nore than one year, or
both.” 18 U S.C A 13, § 245.

% “The district courts shall have original jurisdiction,...of...(2)Any other
civil action or claimagainst the United States,...founded either upon the
Constitution, or any Act of Congress...” 28 U S.C A 85, § 1346.
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because the people have a right to ensure the governnent obeys the
Constitution their sovereign power has placed within it.® In willfully

di sobeyi ng the Constitution, the choice of immunity is not the choice of the
government, but of the people. In this instance, the governnent is no |ess

i mmune fromredress than any individual citizen who violates constitutiona
provi si ons because as a soverei gn power the people clearly possess the

i nherent right to preserve their sovereignty fromany threat—even froma

governnment they have created to execute that sovereignty.

%6« The grounds of that decision [United States v. Col by, 49 App. D.C. 358, 265
Fed. 998 affirm ng a decree to dismss] were that the validity of the
anendnent could be in no way affected by an order of cancellation, that it
depended on the ratifications by the states, and not on the proclamation, and
that the proclanmati on was uni npeachabl e since the Secretary was required,
under Revised Statutes, 205 (Conp. St. 303), to issue the proclamati on upon
receiving fromthree-fourths of the states official notice of ratification
and had no power to deternine whether or not the notices received stated the
truth. But we have no occasion to consider these grounds of decision

“Plaintiff’s alleged interest in the question subnitted is not such as
to afford a basis for this proceeding. It is frankly a proceeding to have the
Ni net eent h Anendnent declared void. In formit is a bill in equity; but it is
not a case, within the neaning of section 2 of article 3 of the Constitution
whi ch confers judicial power on the federal courts, for no claimof plaintiff
is ‘brought before the court[s] for determ nation by such regul ar proceedings
as are established by |law or custom for the protection or enforcenent of
rights, or the prevention, redress, or punishnment of wongs.’ .... Plaintiff
has only the right, possessed by every citizen, to require that the governnent
be adnini stered according to | aw and that the public noneys not be wasted.
Qobviously this general right does not entitle a private citizen to institute
in the federal courts a suit to secure by indirection a determnination whet her
a statute, if passed, or a constitutional anendnent, about to be adopted, will
be valid.” Fairchild v. Hughes, 258 U.S. 126 (1922).

As noted in Fairchild, the people do have the right to require “that the
government be admini stered according to law...” The Court made no distinction
bet ween statutory or constitutional law, and it thus is valid to assunme the
Court intended that governnent nust be administered with respect to both types
of I aw.

However, there is no validity in attenpting to use Fairchild to defeat
the issue of standing presented here. The Fairchild suit, as the Court noted,
attenpted to stop the | egal anendatory process of the United States
Constitution that, insofar as the Court deterni ned, had been observed at each
step by Congress and the states. In this case, however, the intent is to
effect a legal and | awful amendment process which the evidence shows Congress
has ignored and to enforce that provision of the Constitution, or to see “that
t he governnent be administered according to law...”
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This self-evident right therefore confers standing on the plaintiff
because he is entitled, as are all citizens of the United States, to take
what ever steps are necessary, within the | egal bounds of the Constitution, to
protect his right to vote. For Congress to prevent the exercise of this nost
basic right can only be described as a concrete personal injury of the npst
serious order to the rights of the plaintiff, thus providing a nore than
sufficient standing on which to bring suit. In order to do this the plaintiff
is obligated to delve into all aspects of the convention to propose amendnents
in order to prevent any other |aches by Congress and thus creating further
personal injuries.

Injury: The plaintiff has been denied his right to vote.

Causal Rel ationship: Congress by its refusal to call a convention to
propose amendnents when nandated by the Constitution, has thus denied the
plaintiff the right to vote in an election that should be constitutionally
hel d.

Remedy: Renedy of injury to the plaintiff can be acconplished by the
Court conpelling Congress to call a convention to propose anendnents in
conpliance with the clear |anguage of the Constitution, thus triggering a
series of events leading to the election which Congress has denied the

plaintiff.

BRI EF | N SUPPORT OF CONVENTI ON

GENERAL BRI EF ARGUMENTS
PAGE 66



A W N P

QOwoo~NO” O

12

13

14

15

16

17

18

19

| SSUE OF STANDI NG (2): DENIAL OF RI GHT TO ASSOCI ATE

Congress has denied the right of plaintiff to associate for legitimte
political objectives.

Congress’ refusal to call a convention to propose anendnents, a willfu
and deliberate | aches of nandated constitutional action, has allowed spurious
myths to spring up |ike branbl es about the convention to propose anendnents.
Thi s has been done for a single express purpose: to retain illegal, raw and
unconstitutional political power over the amendatory process of the
Constitution, an objective that is clearly self-evident, as no other citizen
body, official or state in this nation benefits fromthe seizure of this power
except Congress.

An exanpl e of the branbles Congress has sown can be denonstrated by

qgquoting the words of Congress itself as spoken in its own record:

“Popul ar discontent with the conduct of public affairs by the nationa
government and with the specific decisions of the Supreme Court have
stinmulated state petition drives for particular amendnents that have cone
remarkably close to forcing the call of a constitutional convention. Some 150
of the 400 petitions for a constitutional convention filed in the 196-year
life of Article V have been subnitted in the past twenty years. A current
drive for the call of a convention is only two states short of the nunber
required to initiate consideration of the validity of state petitions
Additionqb state activity threatens to make the convening of a convention a
reality.”

5" “Proposed Procedures for a Linmited Constitutional Convention” 98'™" Congress,
2d Session (1984), p.1. (enphasis added). There is no getting around the

obvi ous propaganda of the enphasized words in this Introduction. \Wether
subtly hidden in these lines or boldly proclained in the Hatch Bill,(see infra

(Foot note Conti nued Next Page)
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Such inflammatory words as enphasi zed are clearly neant to spawn fear in
the American public. A examination of their propaganda is in order.

In the first place, obeying the provisions of the Constitution does not
nmean that sonmething is forced. The Constitution is law of the |land. One
conplies with its provisions; one is not “forced.” The only way the term
“forced” can be applied, therefore, is that the Constitution is “forcing”
Congress to obey the Constitution. Hence, the logical conclusion is that
Congress is stating that for it to obey the Constitution, it nust be “forced”
to do so, i.e., conpelled to do so against its collective will.

Second, Congress clearly holds it has the right to “consider...the
validity of state petitions. There is no | anguage in the Constitution giving
Congress this power. But the propagandi sts of Congress presune, however
subtly, that it has veto power over the Constitution

Finally, there is the word “threaten”. Its neaning is self-explanatory.
And the deduction fromits use by Congress is equally self-explanatory.

Qobvi ously, Congress considers any action that reduces its powers, however
constitutional, to be a “threat” to its power. By use of such propaganda,
Congress instills fear in people with only one purpose: to defeat the
Constitution and retain unlawful, illegal and unconstitutional political power

over the anmendatory process.

t ext acconpanyi ng notes 596-613) the obvious political goal of Congress is to
strangle all freedom of the American citizen when cones to his rights in the
convention to propose anendments.
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This unwarranted fear caused by congressional |aches has had a chilling
effect on the ability of the plaintiff to gather signatures for his iEftiative
movenent, calling on his state legislature to apply for a convention.®® This
chilling effect strikes at the heart of the entire eIectE{al process, as well
as the full faith and credit clause of the Constitution.® Congress, w thout
Court determnation %5 proper | egislative action, has obstructed a | awf ul
state court decision.®

The right of the people to peaceably assenble is clearly of nationa

character. As sumed up by the Court:

"The right of the people peaceably to assenble for the purpose of
petitioning Congress for a redress of grievances, or for anything el se
connected with the powers or the duties of the National Governnent, is an
attribute of national citizenship, and, as such, under the protection of, and
guaranteed by, the United States. The very idea of a governnent, republican in
form inplies a right on the part of its citizens to neet peaceably for
consultation_in respect to public affairs and to petition for a redress of
gri evances."

Therefore, as citizens have the “right...to neet peaceably for

consultation in respect to public affairs,” and if Congress negates this “core

n 62

political speech right, this clearly causes a concrete personal injury to

%8 See infra, EXH BIT 3, p.706.
 “Full Faith and Credit shall be given in each State to the public Acts,
records, and judicial Proceedings of every other States. And the Congress nay
be general Laws prescribe the Manner in which such Acts, Records and
Proceedi ngs shall be proved, and the Effect thereof.” U S. Const., art. 1V, §
1
®0 See infra, EXIBIT 2, Washington State AGO Opinion No. 4, 1983, p. 699.
®1 United States v. Crui kshank, 92 U.S. 542 (1876}.
2 “*The First Amendnent is a val ue-free provision whose protection is not
dependent on “the truth, popularity, or social utility of the ideas and
beliefs which are offered.” NAACP v. Button, 37 U S. 415 (1963). “The very
purpose of the First Amendnent is to foreclose public authority from assuning
a guardi anship of the public mind... Inthis field every person nust be his
own wat chman for truth, because the forefathers did not trust any governnent
to separate the truth fromthe false for us.”” Thomas v. Collins, 323 U S. 516
(1945).

“*The freedom of speech and of the press guaranteed by the Constitution
enbraces at the least the liberty to discuss publicly and truthfully al

(Foot note Conti nued Next Page)
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the plaintiff because plaintiff has specifically attenpted to gather public
support for an initiative proposal specifically aimed at utilizing the
constitutional power that Congress has denied by its |aches.

Any state objections to the natteE]mere resolved in a Washington State
Suprene Court ruling sone 80 years ago.® Thus, there is no conflict with
state law as was the case with other states initiatives that attenpted to use
initiativesE}o have the state |egislatures apply for a convention to propose
amendnents. % As there is no state conflict, the only question of obstruction
of the Constitution Iies with Congress, not the states.

The Suprene Court of the United States has di scussed in nunerous suits

t he power of the governnent, either state or federal, to linmt or otherw se

matters of public oncern without previous restraint or fear of subsequent

puni shnent.’ Thornhill v. Al abana, 310 U. S. 88 (1940) at 101-102. The First
Anendrent ‘was fashioned to assure unfettered interchange of idea for the
bringi ng about of political and social changes desired by the people.’” Roth v.
United States, 354 U. S. 476 (1957). Appellees seek by petition to achieve
political change in Colorado, their right freely to engage in di scussions
concerning the need for that change is guarded by the First Anmendnent.

“The circulation of an initiative petition of necessity involves both
the expression of a desire for political change and a di scussion of the nerits
of the proposed change. Although a petition circulator may not have to
persuade potential signatories that a particular proposal should prevail to
capture their signatures, he or she will at |east have to persuade themthat
the matter is one deserving of the public scrutiny and debate that woul d
attend its consideration by the whole electorate. This will in al nost every
case involve an explanation of the nature of the proposal and why its
advocates support it. Thus, the circulation of a petition involves the type of
i nteractive comunication concerning political change that is appropriately
described as ‘core political speech.’”” Meyer v. Grant, 486 U S. 414 (1988).

The Court then cited two reasons why interference by the governnent in
bl ocki ng petitions actions by the citizens was unconstitutional. The Court
sai d:

“First, it limts the nunmber of voices who will convey appellees
nmessage and the hours they can speak and, therefore, limts the size of the
audi ence they can reach. Second, it nmakes it less likely that appellees wll
garner the nunber of signatures necessary to place the matter on the ballot,
thus limting their ability to make the natter the focus of statew de
di scussion.”
®3 See infra, EXIBIT 2, Washington State AGO Opinion No. 4, 1983, p. 699.
® See infra text accompanying note 1114.
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control the right of citizens to associate for political reasons. In a recent

suit, the Court said:

“Appel |l ants argue that even if the statue inposes sonme linmitation on
First Amendnent expression, the burden is permn ssible because ot her avenues of
expression remai n open to appell ees and because the State has the authority to
i mpose limtations on the scope of the state-created right to |egislate by
initiative. Neither of these argunents persuades us that the burden inposed on
appel I ees’ First Amendnent rights is acceptable.

“That appellees remain free to enploy other means to dissemnate their
i deas does not take their speech through petition circul ators outside the
bounds of First Amendnent protection. Colorado’s prohibition of paid petition
circulators restricts access to the nost effective, fundanental, and perhaps
economi cal avenue of political discourse, direct one-on-one conmunication
That it |eaves open ‘nmore burdensome’ avenues of conmunication, does not
relieve its burden on First Amendnent expression. FEC v. Massachusetts Citizen
For Life, Inc. 479 U S. 238 (1986). Cf. Citizens Against Rent Control v.
Ber kel ey, 454 U.S. 290 (1981). The First Anendment protects appellees’ right
not only to advocate their cause but also to select what they believe to be
the nost effective neans for so doing.”

As the State of Colorado attenpted in its argunment that as the
initiative is a state created power, the state has the power to regulate it,
Congress may attenpt this argunent as well. Certainly it will be called on to
expl ain alkjof its legislative attenpts maintain regulatory control of the
convention® should it choose to avoid the matter, as the Court has al ready

answered the matter directly:

“Rel yi ng on Posadas de Puerto Rico Associates v. Tourism Co. of Puerto
Rico, 478 U. S. 328 (1986), Colorado contends that because the power of the
initiative is a state-created right, it is free to inpose lintations on the
exercise of that right. That reliance is msplaced. |In Posadas the Court
concluded that ‘the greater power to conpletely ban casino ganbling
necessarily includes the | esser power to ban advertising of casino ganbling
Id., at 345-346. The Court of Appeals quite properly pointed out the |ogica
flaw in Colorado’s attenpt to draw an anal ogy between the present case and
Posadas. The decision in Posadas does not suggest that ‘the power to ban
casino ganbling entirely would include the power to ban public discussion of
| egi sl ative proposals regarding the | egalization and advertising of casino
ganbling.’ 828 F.2d, at 1456. Thus it does not support the position that the
power to ban initiatives entirely includes the power to linmt discussions of
political issues raised in initiative petitions. And, as the Court of Appeals
further observed:

‘Posadas is inapplicable to present case for a nore fundanental reason-
the speech restricted in Posadas was nerely “comerci al speech which does ‘no

® Meyer v. Grant, 486 U.S. 414 (1988).
® See infra text acconpanying notes 593-613.
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nore than propose a comercial transaction...’” Posadas, [425 U.S., at 340]
(quoting Virginia Pharmacy Board v. Virginia Ctizens Consunmer Council, Inc.
425 U. S. 748, 762 (1976)).... Here, by contrast, the speech at issue is “at
the core of our electoral process and of the First Amendnent freedons,”

Buckl ey, 424 U. S., at 39 (quoting WIllianms v. Rhodes, 393 U S. 23, 32 (1968)}-
an area of public policy where protection of robust discussionis at its
zenith.” 1d. 1456-1457.’

“We agree with the Court of Appeals’ conclusion that the statute
trenches upon an area in which the inportance of First Anendment protections
is ‘at its zenith.’ For that reason the burden that Col orado must overcone to
justify this crimnal law is well-neigh insurnountable.”

The Court then set a standard that applies as much to Congress as to the

State of Col orado, saying:

“The State's interest in protecting the integrity of the initiative
process does not justify the prohibition because the State has failed to
denonstrate that it is necessary to burden appellees’ ability to conmunicate
their nessage in order to nmeet its concerns.”

The Court then conpleted its order striking down Colorado’s limtations

on initiative saying:

“‘[L]egislative restrictions on advocacy of the el ection or defeat of
political candidates are wholly at odds with the guarantees of the First
Anendrent .’ Buckley v. Valeo, 424 U. S., at 50. That principle applies equally
to ‘the discussion of political policy generally or advocacy of the passage or
defeat of legislation.” Id. at 48. The Colorado statute prohibiting the
paynent of petition circulators iéfoses a burden on political expression that
the state has failed to justify.”

As the Court noted in another suit:

“[T]he Constitution is filled with provisions that grant Congress or the
States specific power to legislate in certain areas; these granted powers are
al ways subject to the limtation that they may not be exercised in a way that
viol ates other specific provisions of the Constitution.”d

In this same suit, the Court said:

“In the present situation the state | aws place burdens on two different,
al t hough overl appi ng, kinds of rights—the right of individuals to associate
for the advancenent of political beliefs, and the right of qualified voter
regardl ess of their political persuasion, to case their votes effectively.
Both of these rights, of course, rank anpbng our nost precious freedons. W
have repeatedly held that freedom of association is protected by the First
Anendrent . And of course this freedom protected agai nst federal encroachment
by the first Amendnent is entitled under the Fourteenth Anendnent to the sane
protection frominfringenment by the States. Simlarly we have said with
reference to the right to vote. ‘No right is nore precious in a free country

z; Meyer v. Grant, 486 U S. 414 (1988).
|
" Wlliams v. Rhodes, 393 U.S. 23 (1968).
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than that of having a voice in the election of those who nake the | aws under
whi ch, as good citizens, we nmust live. O her rhfhts, even the nost basic, are
illusory if the right to vote is under m ned. * " L

The Court then said:

“The State has here failed to show any ‘conpelling interest’ which
justifies iEfosing such heavy burdens on the right to vote and to
associ ate.”

There is nothing in the ruling that precludes the same high standards on
Congress as the Court placed on the State of Chio and the other states.

Therefore, for Congress to regul ate plaintiffhf right to associ ate,
clearly it nust denonstrate a “conpelling interest”’® to do so, i.e., that its
need to regulate, or in this case entirely prevent, outweighs the
constitutional protections of the First Anendment. Does Congress have such a
conpelling interest? As the governnﬁyt has held the | anguage and neani ng of

Article Vis clear and unambi guous, "

and as this | anguage has not altered
since Sprague, it places grave doubt on the need for government regulation in
order to “clarify” it, as the governnent insisted in Sprague that no such
conpel ling interest existed, and the Court agreed.

Clearly, a conpelling interest by definition is “one which the state is
forced or obliged to protect.” The word “forced” is thus enployed in two

manners, one by legal definition and one by Congress. In the fornmer, it

inplies an obligation on the state in order to protect it, presumably from

d.

2 14d.

" “Conpelling state interest.” One which the state is forced or obliged to
protect. Colenman v. Coleman, 32 Chio St.2d 155 291 N E. 2d 530, 534. Term used
to uphold state action in the fact of attack grounded on Equal Protection or
First Amendnent rights because of serious need for such state action. Al so
enployed to justify state action under police power of state. Printing
Industries of Gulf Coast v. Hill, 382 F.Supp. 801 (D.C. Tex.)." BLACK S LAW
DI CTI ONARY 6'" ed. (1990).

" See infra text accompanying notes 26,527,550, 670, 728, 1034, 1095, 1283- 1284.
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extinction or destruction. Wth the latter, the nmeaning of the word is clearly
conpel ling Congress to performan act it does not wish to performand has no
interest in protecting. Thus, by its own actions attenpting legislation to
conpletely regulate and even veto the actions of the convention, Congress has
denonstrated it has no conpelling interest in a convention to propose
anendnents, because Congress’ intent is clear: not to protect, but to destroy.
Any “interest” Congress has in a convention to propose anendnments is in
preventing the political erosion of its power by strangling the convention
and this standard of protection sinply is neither sufficient nor serious
enough to overcone the high walls that protect the civil liberties of the

Fi rst Amendnent.

The Suprene Court is unequivocal: all citizens have a basic, core civi
right to politically associate using whatever nethods they deem appropri ate.
The Court is equally unequivocal regarding powers of the state (or Congress)
to regulate this basic core right: unless the state can denonstrate a
conpelling interest to regulate such association, its interest nust fall. The
Court has established extraordinarily high walls to protect this basic core
right.

Sinmply stated: Congress has no conpelling interest in preventing any
political association by using |aches to refuse to call a convention. This
| aches thwarts all political association and thus defeats plaintiff’'s specific
efforts at gathering public support for a convention to propose anendnents.
Such action on the part of Congress nust be declared unconstitutional as it

destroys, rather than protects, the civil right in question. This |aches thus
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provi des standing to plaintiff to recover his full and basic right to
politically associate.

Injury: Congress’ laches in refusing a call a convention to propose
anendnents has created a chilling effect on the efforts of the plaintiff to
politically associate for the advancenent of a convention to propose
anendnents as nmandated by the Constitution. This unwarranted fear caused by
congressional |aches has had a chilling effect on the ability of the plaintiff
to gather signatures for his initiative novement, calling on his state
| egislature to apply for a convention

Causal Rel ationship: Congress, in its refusal to call a convention, has
created an unwarranted fear of a convention to propose anendnents in the mnd
of the public.

Remedy: By conpelling Congress to call a convention as nandated by the
Constitution, plaintiff's ability to politically associate, mnus the

oppressi ve congressional |aches, is automatically resol ved.

| SSUE OF STANDI NG (3): DENIAL OF RI GHT OF REDRESS

Congress has denied a clearly defined nethod of redress specified in the
United States Constitution and thus prevented plaintiff fromexercising his
First Amendnent right in this manner.

In its nmost basic form the purpose of the convention to propose
anendnents is to provide an orderly constitutional nethod whereby actions of
the federal government nmay be redressed at the constitutional |evel by the

peopl e acting through the states. The evidence of this assertion is plain. The

BRI EF | N SUPPORT OF CONVENTI ON

GENERAL BRI EF ARGUMENTS
PAGE 75



22

23

24
25

27

28

29

states, acting under the authority of Article V, have applied, thus expressing
their intent to hold a convention. Their constitutional duty is conplete. It
nowis up to the people to act, either by electing del egates or participating
as el ected del egates, and effecting redresses to the actions of the federa
government: altering, abolishing or adding provisions to the Constitution the
peopl e see appropriate so as to effect those redresses sought. However, this
constitutional redress cannot be acconplished if Congress is pernitted by

| aches or other nmeans to veto the Constitution. Thus, through its |aches
Congress is vetoing the constitutional right of citizens to utilize a
constitutionally guaranteed right of redress.

I n discussing standing, Caplan said in part:

“Article Vs reference to the state |l egislatures as the applying agents
woul d be construed to endow themwi th standing---that is, eligibility to bring
suit because of injury traceable to the defendant’s unlawful conduct, a
requirenent inferred by the courts fromarticle Ill---and to excl ude ot her
possible litigants such as the governors, the President, nembers of the
general public, or a fraction of Congress. No pro-convention nenber of
Congress willing to bring suit against the majority could surnount the
barriers erected by Epe courts, and individual nmenbers of the public would be
ineligible as well.”

In nmaintaining “nenbers of the public [are] ineligible” because of |ack
of standing to bring suit to conpel Congress to call a convention, Caplan
relies primarily on two Court suits: Valley Forge and Fairchild. Caplan
states:

“On the ineligibility of the general public, see Valley Forge, 454 U S

at 482-83; Fairchild v. Hughes, 258 U S. 126 (1922) (private citizen | acked
standing to have 19'" anendment declared void)." "

Referring to the pages cited by Caplan, it is clear the Court does not

state that private citizens lack standing in this matter sinply because they

i See supra text acconmpanying note 21. (footnotes onitted, enphasis added).
) d.
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are private citizens. Wile the standards of standing established by the Court
are higher than to allow any citizen to bring suit, neverthel ess the standards
establ i shed by the Court are not insurnountable. Thus, Caplan’s assertion that
private citizens are ineligible to sue is in fact false. Sinply put, if a
private citizen satisfies the standards of standing, he has standing to sue.
This was all Valley Forge stated.

To be specific, the Court rejected generalized conplaints by citizens
who attenpt to use the courts to air conplaints about the way the government

is run. The Court stated:

“The Court of Appeals was surely correct in recognizing that the Art.
I1l requirenents of standing are not satisfied by ‘the abstract injury in
nonobservance of the Constitution asserted by...citizens.’ Schlesinger v.
Reservists Conmittee to Stop the War, 418 U S. at 223, n. 13. This Court
repeatedly has rejected clains of standing predicated on ‘the right, possessed
by every citizen, to require that the Governnent be adm nistered according to
law....’” Fairchild v. Hughes, 258 U. S. 126, 129 (1922). Baker v. Carr, 369
U S. 186, 208 (1962). See Schlesinger v. Reservists Conmittee to Stop the
War,, supra, at 216-222; Laird v. Tatum 408 U S. 1 (1972); Ex parte Levitt,
302 U. S. 633 (1937). Such clains amount to little nore than attenpts ‘to
enploy a federal court as a forumin which to air...generalized grieﬁfnces
about the conduct of governnent.’ Flast v. Cohen, 392 U S., at 106.”"

Nowhere in this |anguage can there be any support for Caplan’s
supposition that citizens have no standing to sue in regard to Article V
guestions. Rather, the Court nerely restated its long held position that if
any party denonstrates standing it nmay bring suit regarding any constitutiona
guestion. Caplan’s use of Fairchild is of little help in his assertion

In Fairchild, the Court said:

“Plaintiff’s alleged interest in the question subnitted is not such as
to afford a basis for this proceeding. It is frankly a proceeding to have the
Ni net eent h Amendnent declared void. In formit is a bill in equity; but it is

not a case, within the neaning of section 2 of article 3 of the Constitution
whi ch confers judicial power on the federal courts, for no claimof plaintiff

" Valley Forge College v. Anericans United for Separation of Church and
State, Inc., et al., 454 U S. 464 (1982).
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is ‘brought before the court[s] for determ nation by such regul ar proceedings
as are established by |law or custom for the protection or enforcenent of
rights, or the prevention, redress, or punishnment of wongs.’ Plaintiff has
only the right, possessed by every citizen, to require that the governnment be
adm ni stered according to law and that the public nmoneys be not wasted. "

The Court clearly stated a citizen does not have a right to use the
courts to void an amendnment or other legal action of the |egislature.
Specifically, it stated that citizens have “the right to require the
government be admini stered according to law.” It did not stipulate or limt
this right to only statutory matters. Indeed, as constitutional |aw violations
are nore fundanental, such violations require nore protection by the Court
than statutory violations. Thus, it is valid for a citizen to exercise his
right to demand the governnent be adninistered according to constitutional as
well as statutory law. The only stipulation the Court made is the citizen
denonstrate the governnental action in queﬁiion either violates rights, or

court action is required to punish wongs.” This is a far cry from Caplan’s

® Fairchild v. Hughes, 258 U.S. 126 (1922).
 “Wong. A violation of legal rights of another; an invasion of right to the
damage of the parties who suffer it, especially a tort. State ex rel. And to
use of Donelon v. Deuser, 348 M. 628, 134 S.W2d 132, 133. It usually
signifies injury to person, property or relative noncontractual rights of
anot her than wongdoer, with or without force, but, in nore extended sense,
i ncludes violation of contract. Daurizio v. Merchants Despatch Transp. Co.
152 Msc. 716, 274 N.Y.S. 174

“The idea of rights naturally suggest the correlative of wongs; for
every right is capable of being violated. A right to receive paynent for goods
sold (for exanple) inplies a wong on the part of himwho owes, but w thholds
the price; aright to live in personal security, a wong on the part of him
who commits personal violence. And therefore, while, in a general point of
view, the law is intended for the establishnment and mai nt enance of rights, we
find it, on closer exanination, to be dealing both with rights and wongs. It
first fixes the character and definition of rights, and then, with a viewto
their effectual security, proceeds to define wongs, and to devi se the neans
by which the latter shall be prevented and redressed.” BLACK S LAW DI CTlI ONARY
6'" ed. (1990).
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carte blanche exclusion of all private citizens seeking redress from abuses by
Congress of Article V.

There is a major difference between this | egal action and the action
sought in Fairchild. In Fairchild, the plaintiffs attenpted, as the Court
noted, to prevent the adoption of a constitutional anendment that had gone
through all the proper constitutional steps of Article V to becone an
anendnent to the Constitution. The Court properly said the plaintiffs in that
suit had no right to attenpt to use the courts to subvert the adoption of an
anendnent in this manner. Here, the plaintiff seeks to have the Court cause
Congress to obey proper Article V procedures where the necessar%]evidence,

i.e., the proper nunber of state applications for a convention,

clearly
denonstrate Congress has failed to do so. Thus, unlike Fairchild, Congress has
not followed a prescribed nethod of constitutional anendnent; it has violated
constitutional law by not issuing a call for a convention when nandated by the
Constitution. Under these circunstances, plaintiff nmaintains he has “the
right, possessed by every citizen, to require that [Congress] be adm nistered
according to law,” and that this circunstance al one provides himstanding to
sue.

Besi de the applications, what proof is there that Congress has never had

even the slightest intention of obeying the Constitution? As Caplan stated:

“Congress has never kept regular track of inconming convention
applications, and there exists no official catal ogue of the applications
adopted by the states since 1789. No federal official has even be designated
to receive and keep track of applications separately, although the rules
adopted by the Senate and House of Representatives specify that nenorials to

80 See infra text
TABLE 1-STATE APPLI CATI ONS FOR A CONVENTI ON, p.661.
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Congress (which state a grievance but do not ask for any renedy) and petitions
(whi ch request specific action ) are to be delivered to the Secretary of the
Senate and the Clerk of the House. Convention applicatiEfs are usual ly deened
to fall under one or the other category of subnission.”

By not even Eﬁacking state applications, Congress practices a form of
peine fort et dure® on the convention clause of Article V. Pretending the
cl ause doesn’t exist, it relegates it to solitary confinenment. By not tracking
the applications, it mutes the voice of the people. By piling on countless
unconstitutional conditions and stipulations, it tries to crush the clause to
deat h.

The Foundi ng Founders never intended the convention nmethod of anmendnent
to “plead” its suit before Congress before being allowed to exist. Article V
is a self-executing constitutional provision and, thus, so is the convention
nmet hod of amendnent. Save for witing the amendnent or amendnents going
t hrough the provision’s process, no ancillary |egislation by Congress in
proposing its own amendnent(s), or the convention for that matter, is required
to execute its provisions. In neglecting Article V Congress defiles the
Constitution in its the nost fundamental principle: the governnent possesses
only those powers licensed to it by the people and is powerless to expand or

i gnore them

8 Capl an, Constitutional Brinksmanship: Amending the Constitution by National
Convention, (1988), Preface p. xix.

8 “I'n old English law, a special form of punishment for those who being
arraigned for felony, obstinately ‘stood nmute’ that is, refused to plead or
put thenselves upon trial. It is described as a conbination of solitary
confinenent, slow starvation, and crushing the naked body with a great |oad of
iron. This atrocious puni shment was vulgarly called ‘pressing to death’”
BLACK S LAW DI CTI ONARY 6'" ed. (1990).
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This issue of congressional ignorance is significant in the standing of
the plaintiff to bring suit in order to redress this natter. As the Court
sai d:

“ITAlpart fromthe ‘case’ or ‘controversy’ test, [standing concerns] the
guesti on whether the interest sought to be protected by the conplaint is

arguably within the zone of interests to be protﬁfted or regul ated by the
states or constitutional guarantee in question.”

As the clear intent of the CE?vention clause of Article Vis to redress

abuses of the national governnent, 8

clearly preserving that method of redress
from abuse by the national governnent falls “within the zone of interest and

| egal protection prescribed by the powers of the article.” Logically, there is
not hi ng nore essential to the “zone of interest...of the constitutiona
guarantee in question” than preserving the existence of the right in the first
pl ace. Obviously, if this primary objective of self-preservation of the right
does not exist, the rest of the redress prescribed in the article becones
meani ngl ess. Clearly, the I aches of Congress nakes any further inquiry as to
whet her plaintiff has standing in regard to the zone of interest of the
constitutional guarantee in question needless. Congress has chosen to threaten
t he nost basic, fundanental and obvi ous zone of interest that can exist for
any prescribed right in the Constitution: the elinmnation of that right by the
nati onal governnent without properly anmending the Constitution, which is the
only way such action can be constitutionally undertaken

I n an anal ogous deci sion discussing the right of taxpayers to see

“public nonies [are] not wasted,” the second basis on which citizens,

8 pata Processing Service v. CAWP, 397 U S. 150 (1970).
8 See infra text accompanying notes 514,529, 1041, 1682.
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according to Fairchild, can sue, the Court nade it clear citizens mnust
establish certain proofs in order to use the courts to redress these rights.

The Court said:

“The nexus demanded of federal taxpayers has two aspects to it. First,
t he taxpayer must establish a logical Iink between that status and the type of
| egi sl ative enactment attacked. Thus, a taxpayer will be a proper part to
al l ege the unconstitutionality only of exercises of congressional power under
the taxi ng and spending clause of Art. |, 8, of the Constitution. It will not
be sufficient to allege an incidental expenditure of tax funds in the
adm ni stration of an essentially regulatory statue. This requirenent is
consistent with the Iimtation i nposed upon state-taxpayer standing in federa
courts in Dorenmus v. Board of Education, 342 U S. 429 (1952). Second, the
t axpayer nust establish a nexus between that status and the precise nature of
the constitutional infringenent alleged. Under this requirenent, the taxpayer
nmust show t hat the chall enged enact ment exceeds specific constitutiona
l[imtations inposed upon the exercise of the congressional taxing an spending
power and not sinply that the enactment is generally beyond the powers

del egated to Congress by Art. |, 8. When both nexuses are established, the
l[itigant will have shown a taxpayer’s stake in the outconme of the controversy
and will be a oper and appropriate party to invoke a federal court’s
jurisdiction, "

The Court then concluded by saying:
“I Whenever such specific linmtations are found, we believe a taxpayer

will have a clear stake as a taxpayer in assuring that they are not breached
by Congress. Consequently, we hold that a taxpayer will have standing
consistent with Article Ill to invoke federal judicial power when he alleges

t hat congressional action under the taxing and spending clause is in
derogation of those constitutional provisions which operate to restrict the
exerci se of the taxing and spendi ng power. The taxpayer’s allegation in such
cases would be that his tax nobney is being extracted and spent in violation of
specifi&iconstitutional protections agai nst such abuses of |egislative

power.”

While the Court did not directly address the issue of citizens having
t he governnent obey the law, though it is certainly inplied inits “derogation

of those constitutional provisions which operate to restrict...” phrase,
nevert hel ess certain conmon principles between Flast and Fairchild are
apparent. The Court nade it clear a logical |ink between the citizen and the

abuse nust be established. The Court said the taxpayer nust denonstrate the

i Fl ast v. Cohen, 392 U S. 83 (1968). (enphasis added).
Id.
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actions of the governnent serve to derogate those constitutional provisions
that operate to restrict the exercise of that power, or prevent such abuses of
| egi sl ative power.

This second stipulation is well proven by Caplan’s statenent al one.
Congressional |laches in direct disregard of constitutional nandates derogates
the entire Constitution by attacking its nost fundamental principle: secured
specified rights inmmune fromthe interference of arbitrary and caprici ous
| egi sl ative action.

The establishment of the second stipulation creates the necessary |ink
required to prove the first stipulation. Like all citizens, this citizen is
subject to the laws of this nation. He al so receives such benefits as those
| aws nay prescribe. These rights and benefits are set forth in the United
States Constitution. The nobst fundanental right of citizenship in this nation
is the right to alter or abolish regarding the formand powers of the nationa
governnment enbodied in Article V. This right is exercised using prescribed
procedures set forth in that article. The Founders intended Congress, insofar
as calling a convention, have no discretion in the matter whatsoever.?
Congress, in refusing to call a convention to propose anendnents when nandat ed
by the Constitution for whatever excuse, exceeds the specific constitutiona
limtations established by the Foundi ng Fathers. Any denial by Congress in any
manner, including not tracking the applications, violates the clear intent and

meani ng of the Constitution. Under these circunstances, the actions of

8 See infra text accompanying notes 505-514.
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Congress serve to derogate those constitutional provisions that operate to
restrict the exercise of that power, or prevent such abuses of |egislative
power. This in turn provides the stipulation necessary for the plaintiff to
i nvoke the right “possessed by every citizen, to require that the government
be adninistered according to | aw.” Congress has violated the Constitution at a
fundamental level, and it is the right of plaintiff to seek redress, thus
gi ving hi m st andi ng.

Injury: Congress in its laches of refusing to call a convention has
violated the Constitution at a fundamental |evel

Causal Rel ationship: Congress having violated constitutional provisions
meant to restrict or otherw se deny Congress this unconstitutional exercise of
power has violated the right of the plaintiff to require the governnent be
adm ni stered according to constitutional |aw

Remedy: By conpelling Congress to call a convention as nandated by the
Constitution, plaintiff's right to require the government be adni nistered

according to constitutional law is restored.
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| SSUE OF STANDI NG (4): VICOLATI ON OF THE DOCTRI NE OF SEPARATI ON OF POWERS

Congress has violated the separation of powers doctrine in that it has
usurped, by its laches, the clear separation of powers between the federa
government and the states, as well the separation of powers between Congress
and the people, by attenpting to assume their sovereignty granted them by
treaty.

It is EFII establ i shed the people are the source of all sovereignty in
this nation.® As the people are sovereign, they have full discretionl:I
regardi ng the di sbursenent of their sovereign powers through of fices® of
government in order to effect tEfnl The del egation of these powers i s nost
properly described as a |icense® of sovereign power as the people have
retained their option to withdraw that soverei gn power any time they wi sh

t hrough the anendatory processt]and either retain it for thensel ves or

reassign it to another office.® Thus, they may license as nmuch or as little

8 See infra text accompanying notes 921-1133. See al so Kennett v. Chanber, 55
U S. 38 (1852): “Under the constitution, sovereignty in the United States
resides in the people.”

8 «OXfice. Aright, and correspondent duty, to exercise a public trust. A
public charge or enploynent. An enploynment on behal f of behalf of the
government in any station, or public trust, not nerely transient, occasional
or incidental.” BLACK' S LAW DI CTI ONARY 6'" ed. (1990).

% «|jcense. The permission by conpetent authority to do an act which, without
such perm ssion, would be illegal; a trespass, a tort, or otherw se not

al | owabl e. People v. Henderson, 391 Mch. 612, 218 N.wW2d 2, 4.” BLACK S LAW
DI CTI ONARY 6'" ed. (1990).

% See Hollingsworth v. Virginia, 3 U.S. 378, (1798):

“The people Iimt and restrain the power of the |egislature, acting
under a del egated authority, but they inpose no restraint on thensel ves. The
could have said by an amendnent to the constitution, that no judicial
authority should be exercised, in any case, under the United States; and, if
they had said so, could a court be held, or a judge proceed, on any judicial
busi ness, past or future, fromthe noment of adopting, the anendnent. On
general ground, then, it was in the power of the people to annihilate the
whole...”

See also United States v. Chanbers, 291 U S. 217 (1934):

(Foot note Continued Next Page)
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soverei gn power to any office of government as they choose and nmay withdraw it
at any tine.

Regar dl ess of how nuch power was assigned by the people, the Founders
assuned Cbngreﬁf m ght attenpt to abuse, in one form of another, the powers
li censed them % Thus, the Founding Fathers installed a system of checks and
bal ances and separation of powers in the Constitution designed to counter the
assi gned power of one office with the assigned power of another. They al so
reserved powers entirely fromthe national governnent, retaining these powers
either to the states or the people; thus these powers are separate fromthose
of the national governnent. One such check and bal ance of the latter
description, a power of the people, is the convention to propose anendnments.
The people, acting through the states, can directly use their power to alter
or abolish as they desire, bypassing any objections of the nationa
government. The convention thus serves as a check and bal ance agai nst abuses

of power by the national governnent. O

3

Further, under the doctrine of separation of powers,® any office of

governnment the people license to execute a portion of their sovereign power is

“The Congress, however, is powerless to expand or extend its
constitutional authority.... The National Prohibition Act was not repeal ed by
act of Congress, but was rendered inoperative, so far as authority to enact
its provisions was derived fromthe Ei ghteenth Anmendnent, by the repeal, not
by the Congress but by the people, of that anendnent.”

%2 See infra text accompanying notes 494, 505-521.

% “geparation of powers. The governments of state and the United States are
divided into three departnents or branches: the |legislative, which is
enpowered to nake | aws, the executive which is required to carry out the |aws,
and the judicial which is charged with interpreting the | aws and adj udi cati ng
di sputes under the laws. Under this constitutional doctrine of ‘separation of
powers,’ one branch is not permitted to encroach on the domain or exercise the
powers of another branch. See U S. Constitution, Article I-I111. See al so Power
(Constitutional powers).”

(Foot note Continued Next Page)
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limted solely to the use of those specific powers. This separation of powers
is two-fold: the office of governnent may not assume powers entrusted to OthE{
of fices of governnent, thus maintaining its independence fron1otEFr of fices, ¥
nor may it assume powers retained fromgovernment by the people.® This
i ncludes, but is not Iimted to, such sovereign powers as the people’'s right
to alter or abolish

Conbi ned, the power of |icense, checks and bal ance, and separation of

powers dictate entirely thE]description of power created by the people for

each office of government.® Once assigned these powers, each office of

“Power. Constitutional Powers. The right to take action in respect to a
particul ar subject matter or class of matters, involving nore or |ess
di scretion, granted by the constitution to the several departnents or branches
of the governnent, or reserved to the people. Powers in this sense are
generally classified as |legislative, executive , and judicial (g.v.); and
further classified as enunerated (or express), inplied, inherent, resulting,
or sovereign powers.” BLACK' S LAW DI CTI ONARY 6'" ed. (1990).

% The exception of course is whether by reasonable inplication or expressed

| anguage in the Constitution, a zone of dual use of a specific power is

est abl i shed. Such an exanple would be the passage of a | aw where Congress
wites the law, it is reviewed by the President and then may suffer review by
the courts which may ultimately find its provisions conflict with the
Constitution. Thus, whether a |aw has full effect is dependent on severa

of fices of governnent using sone portion of the sovereign power |icensed to
them by the people. Each power is essential for the passage of the |law, each
office retains discretion to use or withhold its |icensed power.

The principle of separation of powers holds that while branches of
government may interningle so as to forma workabl e government, this neans in
sinmple formthat the President’s veto power cannot be assumed by a nenber of
Congress, that a federal judge may not wite |legislation destined for the
signature of the President or that under ordinary circunstances, Congress may
act as a judiciary body and review ordinary civil or crimnal cases.

% “Under a constitution conferring specific powers, this power contended for
nmust be granted or it cannot be exercised.” United States v. Fisher, 6 US.
358 (1805); “The government of the United States can clai mno powers which are
not granted to it by the Constitution.” Martin v. Hunter’s Lessee, 14 U S. 304
1816).
& “The Constitution is the fundanental |law of the United States, and no
department of governnent has any other powers than those thus delegated to it
by the people.” Hepburn v. Giswld, 75 U S. 603 (1869). “The governnent of
the United States is one of |linted powers, and no departnent possess any
authority not granted by Constitution.” Id.

“That the people have an original right to establish, for their future

government, such principles as, in their opinion, shall npbst conduce to their

(Foot note Conti nued Next Page)
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government has discretion to use that sovereign power but only within the
limts prescribed by the people. One license the people entrusted to Congress,
an office of government, was participation in the anendatory process of the
Constitution. However, the people did not give exclusive anendatory power to
Congress. Therefore, Congress can neiEPer be assi gned, nor assune, al

amendat ory power of the Constitution.?’

As the various |licenses of sovereignty by the people describe entirely
the limts of power, restrictions and prohibitions of offices of governnent,
it follows these licenses becone linmts of the office of governnment that nay
neither be exceeded nor ignored. As part of the limts of various offices, the
peopl e prescribed certain specific textual qualifications they required any
occupant of the office nust satisfy before being allowed to occupy the office.
The Court has ruled that no additional standards except those textua
standards established in the é?nstitution can be used to judge the

qualifications of the office.® On nunerous occasions the Court has decl ared

through its power of judicial review that actions by offices of governnent are

own happi ness, is the basis on which the whole Anerican fabric has been
erected. ... The principles, therefore, so established, are deened
fundamental. And as the authority fromwhich they proceed is suprene, and can
sel dom act, they are designed to be pernmanent.

“The original and supreme wi |l organi zes the governnent, and assigns to
different departnents their respective powers. It nmay either stop here, or
establish certain lints not to be transcended by those departnents.

“The government of the United States is of the latter description. The
powers of the legislature are defined and Iinmted, and that those linits nay
not be m staken, or forgotten, the constitution is witten.”

Mar bury v. Madison, 5 U S. 137 (1803).

% However, the Court has ruled to the contrary in this instance, and it will
be up to the wisdomof the Court to determ ne whether they or the Founders are
correct in this. See infra text acconpanying notes 1053-1108.

% «We have concluded that art. |, 5, is at nost a ‘textually denmonstrable
conmmitment’ to Congress to judge only the qualifications expressly set forth
in the Constitution.” Powell v. MCornmack, 395 U.S. 486 (1969).
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unconstitutional or not in conpliance with the Iicense originally prescribed
by the people to that office.

As such, any citizen of the United States elected or appointed to any
of fice of government established by the Constitution, i.e., licensed by the
peopl e, must satisfy those textual qualification for office prescribed in the
Constitution in order to occupy the office, but also nmust conply with the
limts, powers, and restrictions of the office prescribed by the people in
their |icense of sovereign power to that office. 0

Al'l menbers of Congress are bound by oath to support the Constitution.
Accordingly, this means Congress agrees to support the Constitution which
includes all of its clauses, provisions and limts of office. Consequently,
while the Powell ruling only referred to nmenbership qualifications for
adm ssion to Congress, i.e., age, residence and citizenship, the principle
stated by the Court certainly applies to the general as well as the specific,

i.e., the source of any pomercff Congress nust be found in and is limted to

the text of the Constitution.

% “The Senators and representatives before nentioned, and the Menbers of the
several State Legislatures, and all executive and judicial Oficers, both of
the United States and of the several States, shall be bound by Gath or
Affirmation, to support this Constitution...” US. Const. Art. VI, § 3.

100 See also United States v. Fisher, 6 U S. 358 (1805), “Under a constitution
conferring specific powers, the power contended for nust be granted or it

cannot be exercised.”; “The governnent of the United States can clai mno
powers which are not granted to it by the Constitution.” Martin v. Hunter’s
Lessee, 14 U S. 304 (1816); “In construing Federal Constitution, Congress mnust

be held to have only those powers which are granted expressly or by necessary
inmplication.” Prigg v. Comobnweal th of Pennsylvania, 41 U S. 539 (1842); “The
governnment of the United States is one of limted powers, and no depart nment
possess any authority not granted by Constitution.” Hepburn v. Giswld, 73
U S. 603 (1869); “Every act of Congress nust find in the Constitution sone
warrant for its passage.” “Federal government is one of enunerated powers,
and, while such powers are to be reasonably and fairly construed with a view
to effectuating their purposes, an attenpted exercise of a power clearly

(Foot note Continued Next Page)
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The Court’s power to determne an action by an office of governnent
unconstitutional, a power not necessarily licensed by the people, instead is
the Iicensed power to decide “cases [and] controversies...arising under the

”

Constitution.” Such controversies arise, nistakenly or deliberately, by
actions of offices of governnent violating separation of powers, checks and
bal ances or the license of power granted them by the people enbodied in the
actual textual |anguage of the Constitution. Sonetines, as in the case of
Congress’ failure to call a convention, they violate alkjthree.

As the witings of the Founding Fathers indicate, ' the convention cal
is a pure minuscule, nmechanical constitutional duty obligatory on Congress.
Wi | e menbers of Congress obviously would prefer otherw se, they do
occasi onal ly have constitutional duties apart fromtheir political pleasures,
fund raisers, junkets and ot her abuses of office. Equally clear by its |aches
is the fact Congress would rather veto the Constitution than obey its clear
mandate. By its proposed legislation, it is apparent Congress desires to place
the convention to propose anendnents under its political unbrella, allow ng
Congress to anend the Constitution by legislative fiat rather than be bothered
with the stringent Iimts placed on its political power by the Constitution.

This is what this suit actually is all about: political power. If

Congress wins, its political powers will be totalitarian. Through tota

control of the convention to propose anendnents, Congress gains total control

beyond true purpose of grant cannot be sustained.” United States v. Harris,
106 U.S. 629 (1882).
101 See infra text acconpanying notes 490-521
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the amendatory process of the Constitution absent any check by any ot her
constitutional body. It acquires dictatorial control of the Constitution with
no nore than a nmajority vote, assuning the current rul es governing Congress
are obeyed. There is no guarantee of even that happening.

The principle in Powell that congressional powers are linited to the
textual |anguage in the Constitution is significant, but the second part of
the ruling is even nore so: that Congress is powerless to add or subtract from

O
t hese textual powers. ! Any doubt that this principle expressed by the Court

102 «oyr exami nation of the relevant historical materials |leads us to the
conclusion that petitioners are correct and that the Constitution | eaves the
House wit hout authority to exclude any person, duly elected by his
constituents, who neets all the requirenents for nenbership expressly
prescribed in the Constitution.” Powell v MCormack, 395 U.S. 486 (1969).
(Maj ority opinion).

“Contests may arise over whether an elected official neets the
‘qualifications’ of the Constitution, in which even the House is the sole
judge. But the House is not the sole judge when ‘qualifications’ are added
which are not specified in the Constitution

“A man is not seated because he is a Socialist or a Comuni st.

“Anot her is not seated because in his district nenbers of a minority are
systematical ly excluded fromvoting.

“Anot her is not seated because he has spoken out in opposition to the
war in Vietnam

“The possible list is long. Sone cases will have racist overtones of the
present one.

“Cthers may reflect religious or ideological clashes.

“At the root of all these cases, however, is the basic integrity of the
el ectoral process. Today we proclaimthe constitutional principle of ‘one man,
one vote.’ When that principle is followed and the el ectors choose a person
who is repulsive to the Establishnment in Congress, by what constitutiona
authority can that group of electors be disenfranchi sed?” Powell v. MCornack
395 U. S. 486 (1969). (Justice Douglas, concurring opinion.)

Justice Dougl as then quoted Senator Murdock from Utah in Senate debates
at seating Senator-elect WIIliam Langer of North Dakota in the early 1940's.
Dougl as quoted Miurdock’s testinony and Senate debates in which Mirdock said:

“‘1 construe the term*“judge” to nean what is held to nean in its
conmon, ordinary usage. My understanding of the definition of the word “judge”
as a verb is this: Wien we judge of a thing it is supposed that the rules are
laid out; the lawis there for us to look at and to apply the facts.

“*But whoever heard the word “judge” used as meaning the power to add to
what already is the law?'”

Dougl as t hen st at ed:

“l believe that Senator Mirdock stated the correct constitutiona
principl e governing the present case.

(Foot note Conti nued Next Page)
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has no general application to other provisions of the Constitution limting
Congress is dispensed with by a sinple exanple. If a nenmber of Congress
already in office attenpts to violate the termof his office by remaining in
office without re-election, the Powell principle applies, making the act
unconstitutional. Nor is the Powell principle limted strictly to Congress. It
woul d equal ly apply if the president, for exanple, attenpted to renmmin past
his termof office.

Thus, age, citizenship and residency are textual constitutional limts
of office requiring satisfaction prior to a citizen being seated in Congress
and nmay neither be added to nor subtracted from by Congress. The sane is true
for the remai nder of the Constitution; that textual |anguage creates
obligatory on-going limts of power on all nembers of Congress after they are
seated, and these too may neither be added to, nor subtracted from except by
amendnent .

By what nethod did the Founders fix these limts in the Constitution? A

sinple reading of a few exanples fromthe text nmakes this obvious:

“Al'l legislative Powers herein granted shall be vested in a Congress of
the United States_which shall consist of a senate and House of
Represent ati ves.”

“No Person shall be a Representative...”EZ

“Constitutional scholars of two centuries have reaffirned the principle
t hat congressional power to ‘judge’ the qualifications of its nmenbers is
limted to those enunerated in the Constitution. 1 J. Story, Conmmentaries on
the Constitution 462 (5'" ed. 1891); C. Warren, The Making of the Constitution
420- 426 (1928). See al so renmarks by Emmanuel Celler, Chairman of the House
Sel ect Conmmittee which inquired into the qualifications of Adam C ayton
Powel |, Jr., and which recomrended seating him

“*The Constitution |lays down three qualifications for one to enter
Congress - age, inhabitancy, citizenship. M. Powell satisfies all three. The
House cannot add to these qualifications. 113 Cong. Rec. 4998.'"
193 Art. I, 8§ 1, U S CONST.
% Art. 1, § 2, 88 2, U 'S CONST.
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“The Senate of the United States shall be conposed of two Senators from
each State...”

In these exanples, only a few of the many limts prescribed by the
Foundi ng Fathers to fix a limt on government, they enployed a single word to
so express. The Founders used the inperative “shall” which in all cases as
used in the Constitution is both obligatory as well as non-discretionary on
the part of Congress (or any Eﬁher affected party) as to the effect, intent
and meaning of its directive.

In Powell, the Court held the ternms of admi ssion effected by the word
“shall” were absolute, i.e., Congress has no discretion to either add or
subtract fromthe terms set forth in the Constitution. There being nothing in
the Constitution to indicate the “shall” used to define qualifications of
office for Congress is any different fromthe “shall” used to mandate a
convention call from Congress, it rmust be assuned that the inperative is
equal Iy conmpelling and non-discretionary in both cases. Thus, the calling of
the convention to propose anendnents as expressed by the word “shall” in
Article Vis alinmt of office as absolute as the nenbership adni ssion cl ause,
and Congress may neither add to nor subtract these absolutes set forth in the
Constitution.

The word “shall” not only conpels the mandatory action on Congress to
call a convention, it also dictates under what circunstance Congress is

obligated to call. There is no difference between this dual use in Article V

5 Art. 1, § 3, U S CONST.
106 see infra text acconpanying notes 853, 860.
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and its dual use in the menbership clause discussed in Powell. The nenbership

cl ause states:

“No person shall be a Representative who shall not have attained to the
Age of twenty five Years, and been seven Years a Citizen of the United States,
and who shall not,_ when el ected, be an Inhabitant of that State in which he
shal | be chosen. [y

As discussed in Powell, if a citizen elected to the House of
Representatives fulfills the three consEﬁtutional stipul ations, he shall be a
menber of the House of Representatives.'® He need not satisfy any other
stipulations as the word “shall” precludes such discretion. Using the sane
| ogic of Powell, but applying it to the convention to propose anendnents, it
follows if the two-thirds of the states apply for a convention, Congress shal
call a convention with no discretion in the matter. The states, as with a
prospective nenber of Congress, need not satisfy any other stipulation as the
word “shall” precludes such discretion. The states only need apply in
sufficient nuneric quantity as to conpel Congress to call.

How do the findings in Powell provide standing for the plaintiff? The
Constitution grants imunity to all citizens fromhaving rights not enunerated
in the Constitution being either denied or disparaged. This guarantee is

contained in the N nth Amendnent whi ch states:

“The enuneration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.”

T Art. 1, § 2, 88 2, U S. CONST.

108 “Fyrther analysis of the ‘textual commitnent’ under Art. |, 5 (see Part Vi,
B (1)) has denpbnstrated that in judging the qualifications of its nenbers
Congress is limted to the standing qualifications prescribed in the
Constitution. Respondents concede that Powel|l net these. Thus, there is no
need to remand this case to determ ne whether he was entitled to be seated in
the 90'" Congress. Therefore, we hold that, since Adam Cl ayton Powel |, Jr.

was duly elected by the voters of the 18'" Congressional District of New York
and was not ineligible to serve under any provision of the Constitution, the
House was without power to exclude himfromits nenbership.” Powell v.

McCor mack, 395 U.S. 486 (1969).
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The Ninth Amendnent was witten by James Madi son.!% The obvi ous question

concerning this constitutional guarantee is, what unenunerated rights was
Madi son referring to? It is fairly certain Madi son neant the right of the
people to alter or abolish.'® The Suprene Court has established the Ninth
Anendrment as its main argument in pro-choice actions, citin%jthe right of
privacy as the basis on which a wonman may have an abortion. Further, the
Court has rul ed thetyinth Amendment reinforces rights prescribed in the 5"
and 14'" Anendrents. 2

However, there are problens with sone of these interpretations. For
exanpl e, when Madi son wote the 9'" Anmendnent, the 14'" Amendnent didn't exist.
Therefore, it is inpossible that his intent in witing the 9" Anendnent was
to reinforce the 14'" Anendnent. Thus, on the basis of original intent, this
presunption of reinforcement of the 14'" Amendnent is invalid. However, the

| anguage of the 14'" Anendment certainly allows the Court to extend it to

i ncl ude the 9'" Arendnent which, as noted, it has

109 gee infra text acconpanying note 1137.

110 see infra text acconpanying notes 1137-1147, 1682.

11 «Al't hough the Constitution does not speak in so many words of the right of
privacy in marriage, | cannot believe that it offers these fundanental rights
no protection. The fact that no particular provision of the Constitution
explicitly forbids the State fromdisrupting the traditional relation of the
famly - a relation as old and as fundanental as our entire civilization -
surely does not show that the Governnent was nmeant to have the power to do so.
Rat her, as the ninth Armendnent expressly recogni zes, there are fundanental
personal rights such as this one, which are protected from abridgnent by the
Gover nment though not specifically nentioned in the Constitution.” Giswold v.
Connecticut, 381 U S. 479 (1965).

“This right of privacy, whether it be founded in the Fourteenth
Anendrent’s concept of personal |iberty and restrictions upon state actions,
as we feel it is, or, as the District Court determined, in the Ninth
anendnent’s reservation of rights to the people, is broad enough to enconpass
a wonan's deci sion whether or not to term nate her pregnancy.” Roe v. \Wde,
410 U. S. 113 (1973).

112 gee infra text acconpanying note 1141.
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O
The point is, Mdison gave no indication in his witing'® that the 9'"

Amendnment was limited to or otherwise related only to 5'" Anendment rights. As
Madi son wote all of the Bill of Rights, it stands to reason if he intended
such a connection, he would have nade it obvious. Neither the | anguage of the
anendnment, nor Madi son’s coments, support such a proposition. As the obvious
pur pose of the amendnent is related to unenunerated rights, it is highly

unli kely Madison intended it to relate to enunerated rights.

Furt her, the Federalist Papers nmake it clear that a proposed aWE?dnent
“woul d be a single proposition, and might be brought forward singly.”* i.e.,
each amendment proposal would stand on its own nerits. This logic is defeated
if it held the Founders wote the 5'" Amendnent with the intent it had to be
reinforced by the 9'" Amendment in order for the 5'" Anendnent to be in effect.
Assuming the logic of the Court, that the 9'" Anendment reinforces the 5'"
Anendrent (and presumably this was the intent of the author), an obvious
question arises: what would be the status of the 5'" Amendnent had the 9'"
Anendrment not been ratified? If one accepts the Court’s logic in this matter,
the only answer possible was the 5'" Anendment was therefore inconplete and
thus without effect. The “logic” falls onits face in light of literally
thousands, if not hundreds of thousands of uses of the 5'" Anendnent in
criminal cases of all descriptions in which the 9'" Anendment isn’t even
mentioned or cited. The only interpretation that nakes sense is the 9'"

Amendment’ s provision can be used to reinforce the 5'" Anendment, but neither

113 See infra text acconpanying note 1137.
14 See infra text acconpanying note 497.
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i s dependent on the other for constitutional validity or effect, nor is the
9'h Amrendnment’s effect exclusive to either the 5'" or the 14'" Amendments

The matter goes further than this in the convention call. Those
advocating “sane subject” as the basis of the call run into a problem If the
nmeani ng of the phrase “would be a single proposition, and nmi ght be brought
forward singly” is an anendnent passage dependent upon the passage of another
anendnent, then it is inpossible for a convention to renmain a “sanme subject”
convention. Obviously, the convention nust pass at |east two anmendnents on
di fferent subjects that are sonehow |inked together. Both nmust pass in order
for the “sane subject” anendnent to be effective. However such a stipulation
is soillogical, it is inpossible to support. Thus, there can be no support
for the notion that any specific anmendnment is used to “prop up” another
anendnent. Each is independent and autononous in its constitutional effect.

Therefore, while the 9'" Anendnent nmay be used as augnentation to other
clauses of the Constitution, its nain purpose lies in its obvious |anguage:
the protection of unenunerated rights of the people from governnent
interference or disparagenent. Madison made it clear he wote the 9"
Anendrment to protect the rights of citizens that exist conpletely outside the
expressed provisions of the Constitution, and that his concern was that by
enunerating sone of those rights in a Bill of Rights, it would be inplied or
presuned that these otheEjrights were no | onger protected or were sonehow t he

right of the governnent.® The 9'" Anendment was clearly intended to prevent

115 See infra text accompanying note 1137.
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this from happening. Thus the 9'" Anendnment has a specific constitutiona
pur pose separate and distinct fromother constitutional provisions.

As with other constitutional clauses, therefore, particularly those
i nvol ving individual rights, if those rights are inpaired by governnent
action, a citizen is guaranteed the right to seek redress fromthat
governnment, and the courts are enpowered, should they deternine such
i mpai rment has occurred, to redress the injury. The Constitution does not
discrinminate so as exclude a 9'" Anmendnent injury. Thus, an action of
Congress, such as not calling a convention to propose anendnents, where it can
be denonstrated it violates unenunmerated 9'" Anendment rights, is as valid a
poi nt of standing as what night be termed the nore “typical” constitutiona
cl auses used to prove standing.

It is therefore a reasonable inquiry to detern ne what unenunerated
rights the Founders neant to protect with the 9" Anmendnent. Fromthis
determ nation, it can be di scovered whether or not the actions of Congress in
denying a termof office prescribed by the Constitution, i.e., a failure to
call a convention to propose anendnents, violates the plaintiff’s Ninth
Anendrent rights. This inquiry nmust extend beyond the already proved right to
alter and abolish and the right of privacy, as the forner is dealt wth
el sewhere in this suit with respect to standing, and the latter has no bearing
as to standing in this instance.

Clearly, a plaintiff cannot prove standing by sinply fabricating a
right, then alleging violation by the governnent. He is obligated to prove
standing on the basis of a textual denonstration of this right, and then prove

in a specific, concrete manner that this right has been violated by sone
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government action. Proving standing based on a violation of the 9" Amendnent
means first a textual denonstration of a right not enunerated in the
Constitution. Second, it requires a denbnstration of a textual expression on
the part of the Founders that such an action taken by government against this
right was a violation.

For the purposes of this suit, the best textual exanple would be one
making it clear the Founders said it was a violation of their rights for a
governnment to ignore, change or otherwise alter their form of government
wi t hout the consent of the people so affected by the change, yet this
violation is not enunerated in the Bill of Rights. If such a protest and
violation is denonstrated, then such an action by Congress, for exanple, mnust
be unconstitutional, as it was the intent of the 9'" Anendnent to guard
against this type of violation, among others. Further, as it is under 9'"
Anendrent protection, it nmust be a violation of the right of the people, i.e.
the plaintiff, as the anmendnent specifically addresses violations of their
rights (and thus his) and no ot hers.

Nowhere is it stated in the Constitution that a government altering its
formis unconstitutional, or that doing this violates the rights of the
peopl e. Neverthel ess, the Founders made it clear they believed such actions by
a governnment were a violation of their fundanmental rights. In at least five

clauses in the Declaration of Independence, this specific act was textually
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used as a basis by the Founders to decl are i ndependence because the King of
O

Engl and had violated the rights of the colonists.!® The Declaration stated:

“He has di ssol ved Representative Houses repeatedly, for opposing with
manly firmess his invasions on the rights of the people.”

“He has refused for a long tinme, after such dissolutions, to cause
others to be el ected; whereby the Legislative powers, incapable of
Anni hil ation, have returned to the People at large for their exercise....’

“He has combined with other to subject us to a jurisdiction foreign to
our constitution, and unacknow edged by our |aws; giving his Assent to their
Acts of pretended Legislation.”

“For taking away our Charters, abolishing our nost val uable |aws, and
altering fundanentally the forns of our Governnents.”

“For suspendi ng our own Legislatures, and declaring_ thensel ves invested
with power to legislate for us in all cases whatsoever.”

These passages are plain and unanbi guous on the identity of the
violation: altering a formof governnent that in turn renoves the rights of

people, rights that the colonists realized others subject to the rule of the

King of England still enjoyed. Thus, the word “our” is significant in this

case. “Qur CGovernnents”, “our own Legislatures” or “our |aws” do not refer to

Congress or even coloniﬁﬁ | egi sl atures. Instead, the word “our” refers
directly to the people.™ In the largest sense, a form of government that
transgressed the rights of the Anerican people by changing its formso as to
deprive rights that formerly existed was the overriding driving force behind

t he i ndependence novenent. The various repressive actions taken by the British

Crown, which the colonists |abeled as “tyrannous” and “destructive,”

16 1t is entirely reasonable to use specific exanples of protest by the

colonists in the Declaration of |Independence as these objections denobnstrate
what the Founders believed were powers of the governnment not consented to by
the people, i.e., that sovereign power |icensed by the people do not include
t hese powers. As the King of England agreed by his signing of the Treaty of
Paris, through the treaty clause of the Constitution, these denials, as nuch
as any powers granted, becane |aw of the I and. See infra text acconpanyi ng
notes 921-1009.

17 Decl aration of |ndependence (1776). (enphasis added).

118 See infra text acconpanyi ng notes 994-1001, 1421
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eventual ly ovEﬂcanE the reluctance of the colonists to declare their
i ndependence. *°

By declaring the acts of the King that altered the form of governnent an
act of tyranny agai nst the people, there is no question the Founders believed
these acts were violations of the rights of the people. They protested these
acts in the Declaration of Independence and their belief the consequent
violations justified their separation. Thus, by textual denobnstration, it can
be shown if the governnment attenpts to alter its formby ignoring the terns of
office prescribed, it is a violation of rights recognized by the Founders but
not enunerated in the Constitution. Nowhere does the Constitution express that
it is aviolation of the right of the people if the governnment fails to
conformto the Iimts of office established in the Constitution. Neverthel ess,
wi thout this fundanental right, the entire structure of the Constitution would
col | apse. Therefore, it is a fundanental, unenunerated right of thetgeople. As
such, this right falls under the protection of the Ninth Anendnment.!?

Thus, if Congress alters the form of governnent prescribed in the

Constitution, it is a violation of one of the plaintiff's unenunerated rights

119 «pruydence, indeed, will dictate that Governnents |ong established should
not be changed for |ight and transient causes; and accordingly all experience
hath shewn that mankind are nore disposed to suffer, while evils are
sufferable, than to right thensel ves by abolishing the forms to which they are
accustoned. But when a long train of abuses and usurpations, pursing
invariably the same Object evinces a design to reduce them under absol ute
Despotism it is their right, it is their duty, to throw off such Government
and to provide new Guards for their future security.

“Such has been the patient sufferance of these Col onies; and such is now
the necessity which constrains themto alter their fornmer Systens of
Governnment. The history of the present King of Great Britain is a history of
repeated injuries and usurpations, all having in direct object the
est abl i shnent of an absol ute Tyranny over these states.”

120 gee infra text acconpanying note 1077.
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as prescribed by the 9'" Anendrment. In failing to call a convention to propose
anendnents when nmandated by the Constitution, Congress has altered the form of
government without due process of law, which in this case requires a
constitutional amendnent to do so. Congress has never even bothered to wite
such a proposed anendnent, |let alone send it to the states for al nbst certain
defeat in ratification. Instead, it has sinply ignored the Constitution and
violated plaintiff’s 9'" Anendrment right of governnent confornmity to the
limts of office prescribed in the Constitution

Injury: Congress has unconstitutionally ignored a limt of office and
thus altered the form of governnent prescribed by the Constitution.

Causal Rel ationship: Congress, having violated an expressed
constitutional provision intended to restrict or otherw se deny Congress this
unconstitutional exercise of power, has also violated plaintiff’s unenumnerated
9'" Anendment right of preservation of governmental form

Remedy: In conpelling Congress to call a convention, the Court restores
the Iinmt of office as prescribed by the Constitution to its proper role and
thus redresses the violation of plaintiff’s unenumerated 9'" Anendment ri ght

of preservation of governnental form

| SSUE OF STANDI NG (5): DENIAL OF RIGHT TO SEEK PUBLI C OFFI CE
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Congress by its laches has denied plaintiff the right to seek and hold
public office.

Many of the fundanmental rights of United States citizens are not
expressed in the Constitution. One of these fundanental unexpressed rights is
the right of citizens to seek public office. The Court has made it clear the
right to Efte for candi dates seeking office is a fundanental core right of al
citizens. ' This fact established, an obvious question presents itself: how
can the fundamental core right to vote be protected if the governnent can

2

arbitrarily? regul ate the object of the vote, whether issue or candidate, so

121 see supra text acconpanying notes 40-56.

122 The Court has discussed arbitrary decisions by the governnent. Wile the
Court was discussing the right of a person to conduct a business, in this case
a laundry, the words of the Court are clearly applicable to the case at hand
regardi ng Congress’ arbitrary refusal to call a convention (and thus prevent
the plaintiff from seeking office to such a convention) when nandated by the
Constitution. The Court stated:

“W are consequently constrained, at the outset, to differ fromthe
supreme court of California upon the real neaning of the ordi nances in
guestion. That court considered these ordi nances as vesting in the board of
supervisors a not unusual discretion in granting or w thholding their assent
to the use of wooden buildings as laundries, to be exercised in reference to
the circunstances of each case, with a viewto the protection of the public
agai nst the dangers of fire. W are not able to concur in that interpretation
conferred upon the supervisors. There is nothing in the ordinances which
points to such a regul ati on of the business of keeping and conducting
| aundries. They seemintended to confer, and actually to confer, not a
di scretion to be exercised upon a consideration of the circunstances of each
case, but a naked and arbitrary power to give or to wthhold consent, not only
as to places, but as to persons, so that, if an applicant for such consent,
being in every way a conpetent and qualified person, and having conplied with
every reasonabl e conditi on demanded by any public interest, should failing to
obtain the requisite consent of the supervisors to the prosecution of his
busi ness, apply for redress by the judicial process of mandanus to require the
supervi sors to consider and act upon his case, it would be a sufficient answer
for themto say that the | aw had conferred upon them authority to w thhold
their assent, wi thout reason and w thout responsibility. The powers given to
themis not confided to their discretion in the | egal sense of that term but
is granted to their nere will. It is purely arbitrary, and acknow edges
nei t her gui dance nor restraint.

(Foot note Conti nued Next Page)
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Class legislation, discrimnating agai nst sone and favoring others, is
prohi bited, but |egislation, which, in carrying out a public purpose, is
limted in its application, if, within the sphere of its operation, it affects
alike all person simlarly situated, is not with the [Fourteenth] anendnent.’

“The ordi nance drawn in question in the present case is of a very
di fferent character. It does not prescribe a rule and conditions, and for the
regul ation of the use of property for laundry purposes to which all simlarly
situated may conform It allows, without restriction, the use for such
pur poses of buildings of brick or stone, but, as to wooden buil di ngs,
constituting nearly all those in previous use, it divides the owers or
occupiers into two classes, not having respect to their personal character and
qualifications for the business, nor the situation and nature and adaptation
of the buildings thenselves, but nerely by an arbitrary |line, on one side of
whi ch are those who are pernmitted to pursue their industry by the mere wll
and consent of the supervisors, and on the other those from whomthat consent
is withheld, at their mere will and pl easure. And both classes are alike only
inthis: that they are tenants at will, under the supervisors, of their neans
of living. The ordi nance, therefore, also differs fromthe not unusual case
where discretion is |lodged by law in public officers or bodies to grant or
wi thhold |icenses to keep taverns, or places for the sale of spirituous
liquors, and the like, when one of the conditions is that the applicant shal
be a fit person for the exercise of the privilege, because in such cases the
fact of fitness is subnitted to the judgnent of the officer, and calls for the
exercise of a discretion of a judicial nature.

“When we consider the nature and theory of our institutions of
government, the principles upon which they are supposed to rest, and review
the history of their devel opment, we are constrained to conclude that they do
not mean to | eave roomfor the play and action of purely personal and
arbitrary power. Sovereignty itself is, or course, not subject to law, for it
is the author and source of law, but in our system which sovereign powers are
del egated to the agencies of governnent, sovereignty itself remains with the
peopl e, by whom and for whom all governnent exists and acts. And the lawis
the definition and limtation of power. It is, indeed, quite true that there
nust be al ways be | odged sonewhere, and in sonme person or body, the authority
of final decision; and in nmay cases of nmere administration, the responsibility
is purely political, no appeal lying except to the ultimate tribunal of public
j udgrment, exercised either in the pressure of opinion, or by means of the
suffrage. But the fundamental rights to life, liberty, and the pursuit of
happi ness, considered as individual possessions, are secured by those naxinms
of constitutional |aw which are the nonuments showi ng the victorious progress
of the race in securing to nen the bl essings of civilization under the reign
of just and equal |aws, so that, in the fanous |anguage of the Massachusetts
bill of rights, the governnent of the commopnwealth ‘nay be a governnent of
| aws and not of men.’ For the very idea that one nan may be conpelled to hold
his life, or the means of living, or any material right essential to the

enjoynment of life, at the mere will of another, seens to be intolerable in any
country where freedom prevails as being the essence of slavery itself.
“There are many illustrations that m ght be given of this truth, which

woul d make manifest that it was self-evident in the light of our system of
jurisprudence. The case of the political franchise of voting is one. Though
not regarded strictly as a natural right, but as a privilege nerely conceded
by society, according to its will, under certain conditions, nevertheless it
is regarded as a fundamental political right, because preservative of al

(Foot note Conti nued Next Page)
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as to obstruct the vote or prevent the entire process fromtaking place at
all ? Qoviously, the answer is self-evident and consequently denonstrates the

need for equal protection of the right to seek public office. Wthout

rights. In reference to that right, it was declared by the supreme judicial
court of Massachusetts, in Capen v. Foster, 12 Pick. 485, 488, in the words of
Chi ef Justice Shaw, ‘that in all cases where the constitution has conferred a
political right or privilege, and where the constitution has not particularly
designated the manner in which that right is to be exercised, it is clearly
with the just and constitutional linmts of the |egislative power to adopt any
reasonabl e and uniformregulations, in regard to the time and node of
exercising that right, which are designed to secure and facilitate the
exerci se of such right in pronpt, orderly, and conveni ent manner,

neverthel ess, ‘such a construction would afford no warrant for such an
exerci se of legislative power as, under the pretense and color of regul ating,
shoul d subvert or injuriously restrain, the right itself.’” It has accordingly
been held generally in the states that whether the particular provisions of an
act of legislation establishing means for ascertaining the qualifications of
those entitled to vote, and making previous registration in lists of such, a
condition precedent to the exercise of the right, were or were not reasonabl e
regul ati ons, and accordingly valid or void, was always open to inquiry, as a
judicial question.” Yick W v. Hopkins, 118 U. S. 356 (1886) (enphasi s added).

Thus, the Court has nmade it clear that under the ternms of the Fourteenth
Amendnent the government may not use the licenses assigned it by the people in
an arbitrary manner based solely on personal or political reasons. Further
the Court made it clear that the government may only regulate a right “where
the constitution has not particularly designated a manner” in which that right
is to be exercised. Additionally, the Court nade it clear such regulation, if
it is required, “are designed to secure and facilitate the exercise of such
right in pronpt, orderly, and convenient manner,” and may not be used to
“shoul d subvert or injuriously restrain, the right itself.”

In the case of the convention to propose anendnents, the Constitution
has particularly designated a manner in which the right is to be exercised. It
has specified an obligatory action on Congress with no discretion on the part
of that body to call a convention when two-thirds of the states apply for a
convention. Thus, regulation by Congress is neither required nor permtted.
But if such regulation in some mnor fashion were needed, such regul ation mnust

facilitate the right, in this case the calling of a convention, i.e., ensuring
that a convention occurs, and nay not be used to “subvert or injuriously
restrain the right itself”, i.e., ensure that a convention does not take place

or is so regulated by Congress as to subvert or restrain the right so
effectively as to render its exercise neaningless. See infra text acconpanying
not es 596- 608.

Thus, an action or inaction by Congress that subverts the right of
plaintiff to seek the office of delegate to a convention to propose
anendnents, when by edict of the Constitution such an el ection nust take place
because a convention is nmandated, clearly is a violation of the Constitution
and as the Court noted, “[is]always open to inquiry, as a judicial question.”
There can be no question, therefore, that such denial by Congress confers
standing on the plaintiff to bring suit to redress such denial by Congress.
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protection, the entire voting process becomes neani ngl ess.®® As the Court has

st at ed:

122 I'n a case presented to the Court by that great amices curiae witer John C.
Arnor, the Court directly dealt with precluding candi dates from seeki ng
office, in this case, President of the United States. The Court summed the

i ssue sayi ng:

“The question presented by this case is whether Chio's early filing
deadl i ne pl aced an unconstitutional burden on the voting and associ ati ona
rights of Anderson’s supporters.”

The Court then continued:

“‘“[T]he rights of voters and the rights of candi dates do not | end
t hensel ves to neat separation; |laws that affect candi dates al ways have at
| east some theoretical, correlative effect on voters.” Qur prinary concern is
with the tendency of ballot access restrictions ‘to limt the field of
candi dates from whi ch voters m ght choose.’ Therefore, [i]n approaching
candidate restrictions, it is essential to exanine in a realistic light the
extent and nature of their inpact on voters.’ |bid.

“The i nmpact of candidate eligibility requirenments on voters inplicates
basi ¢ constitutional rights. (1) Witing for a unani nous Court in NAACP v.

Al abama ex rel Patterson, 357 U S. 449, 460 (1958), Justice Harlan stated that
it ‘is beyond debate that freedomto engage in association for the advancenent

of beliefs and idea is an inseparable aspect of the ‘liberty’ assured by the
Due Process O ause of the Fourteenth Amendment, which enbraces freedom of
speech.’” In our first reviews of Chio's electoral schene, WIllians v. Rhodes,

393 U. S. 23, 30-31 (1968), this Court explained the interwoven strands of
‘liberty’ affected by ballot access restrictions:

““In the present situation the state |aws place burdens on two
di fferent, although overlapping, kinds of rights-the right of individuals to
associ ate for the advancenent of political beliefs, and the right of qualified
voters, regardless of their political persuasion, to cast their votes
effectively. Both of these rights, of course, rank anpbng our nobst precious
freedons.’

“As we have repeatedly recogni zed, voters can assert their preferences
only through candidates or parties or both. ‘It is to be expected that a voter
hopes to find on the ballot a candi date who cones near to reflecting his
policy preferences on contenporary issues.’ Lubin v. Panish, 415 U S. 709, 716
(1974). The right to vote is ‘heavily burdened if that vote nmay be cast only
for major-party candi dates at a time when other parties or other candidates
are ‘clanoring for a place on the ballot.’” Ibid. WIlianms v. Rhodes, supra. At
31. The exclusion of candidates al so burdens voters’ freedom of association
because an el ection canpaign is an effective platformfor the expression of
views on the issues of the day, and a candi date serves as a rallying point for
i ke-nminded citizens.

“I'n this case, we base our conclusions directly on the First and
Fourteenth Amendnents and do not engage in a separate Equal Protection C ause
analysis. W rely, however, on the analysis in a nunber of our prior election
cases resting on the Equal Protection C ause of the Fourteenth Anendnent.
These cases, applying the ‘fundanental rights’ strand of equal protection
anal ysis, have identified the First and Fourteenth Amendnent rights inplicated
by restrictions on the eligibility of voters and candi dates, and have
consi dered the degree to which the State's restrictions further legitinmate
state interest. See, e.g., WIlliams v. Rhodes, 393 U S. 23 (1968); Bullock v.
Carter, 405 US. 134 (1972); Lubin v. Panish, 415 U S. 709 (1974); Illinois

(Foot note Conti nued Next Page)
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“A fundanental principle of our representative denbcracy is, in
Ham lton’s words, ‘that the people should choose whom they please to govern
them’ 2 Elliot’s Debates 257. As Madi son pointed out at the Convention, this
principle is undernined as nuchcﬂy limting whom the people can select as by
limting the franchise itself.”

Congress has recogni zed this fundanental core right to seek public
of fice and has passeqcfeveral crimnal |aws designed to prevent any

interference with it.'? Congress has not exenpted itself fromany of these

El ections Bd. v. Socialists Wrkers Party, supra.” Anderson v. Cel ebrezze, 460
U.S. 780 (1983).

There is conmmnality in all of these cited cases in Anderson. In al
themthe Court found that while the state has a vested interest in regulating
the el ection process, it must ensure all candidates have reasonabl e access to
the ball ot process. Considering the Court has ruled that where the states (and
presunmably Congress) have violated this access in such areas as excessive
filing fees and unusual or restrictive filing tines and procedures, it is not
too far a reach to presune the Court would find where Congress has acted (or
inthis case failed to act) so as to exclude all candidates from any access
what soever to the ballot box, that such actions would be ruled
unconstitutional
124 powel | v. McCormack, 395 U.S. 486 (1969). (enphasis added).

125 U.s.C Title 42, Chapter 21, Subchapter 1, Sec. 1983 states (in part):

“Every person who, under color of any statute, ordinance, regul ation
custom or usage, of any State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and | aws, shall be
liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress...”

US. C Title 18, Part |, Chapter 13, Sec. 241 states (in part):

“I'f two or nore persons conspire to injure, oppress, threaten, or
intimdate any person in any State, Territory, Conmonwealth, Possession, or
District in the free exercise or enjoynent of any right or privilege secured
to himby the Constitution or the laws of the United States, or because of his
havi ng so exercised the sane;...They shall be fined under this title or
i mpri soned not nore than ten years, or both....”"

US C Title 18, Part |, Chapter 13, Sec. 245 (b) states (in part):

“Whoever, whether or not acting under color of law, by force of threat
of force willfully injures, intimdates or interferes with, or attenpts to
injure, intimdate or interfere with...(A) voting or qualifying to vote,
qual i fying or canpaigning as a candidate for elective office, or qualifying or
acting as a poll watcher, or any legally authorized election official, in any
primary, special or general election: (B) participating in or enjoying any
benefit, service, privilege, program facility, or activity provided or
adm ni stered by the United States;...or (4) any person because he is or has
been, or in order to intimdate such person or any other person or any class
of person from-A) participating, wthout discrimnation on account of race,
color, religion or national origin, in any of the benefits or activities
described,...or (B) affording anot her person or class or person opportunity or
protection to so participate; or (5) any citizen because he is or has been, or

(Foot note Conti nued Next Page)
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laws and thus is as subject to the crimnal penalties prescribed as anyone
el se. The plaintiff is not seeking crinmnal action at this tine against any
menber of Congress or its incorporated body that nay result in nenbers of
Congress serving up to ten years in a federal penitentiary. However, if the
government chooses to advocate and were the Court to agree that the plaintiff
| acks civil standing to sue where he has been barred from seeking el ected
of fice by an action of Congress, then the plaintiff nmay feel obligated to
enploy this legal alternative. The crinmnal lawin question only deals with
the act of person or persons conspiring or otherwi se preventing a citizen from
seeking elective office. It is not concerned with how that conspiracy is
acconpl i shed.

The evidence of Congress’ |aches preventing the plaintiff’'s acEﬁss to
seek elective office is shown by the series of letters in this suit.!? The

plaintiff attenpted to file for the el ected public office of delegate to a

in order to intimdate such citizen or any other citizen fromlawfully aiding
or encouragi ng other person to participate, w thout discrimnation on account
of race, color, religion or national origin, in any of the benefits or
activities described....of participating lawfully in speech or peacefu
assenbly opposi ng any denial of the opportunity to so participate shall be
fined under this title, or inprisoned not nore than one year, of both...”

US. C Title 18, Part |, Chapter 13, Sec. 242 states (in part):

“Whoever, under color of any law, statute, ordinance, regulation, or
custom wllfully subjects any person in any State, Territory, conmmonwealth,
Possession, O district to the deprivation of any rights, privileges, or
i Mmunities secured or protected by the Constitution or |aws of the United
States,... shall be fined under this title or inprisoned not nore than one
year, or both.” (enphasis added).

“Custom Termgenerally inplies habitual practice or course of action
that characteristically is repeated in |like circunstances. Jones v. Cty of
Chicago, C.A. 7 Ill., 787 F.2d 200, 204.” BLACK S LAW DI CTI ONARY 6'" ed.
(1990).

126 see infra text APPENDI X A---EVI DENCE OF PERSONAL | NJURY | N SUPPORT OF
STANDI NG, p. 697.
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United States Constitutional Convention fromthe State of Washington.?” As the

exhibits clearly show, the State of Washington is unable to fulfill this
request as the Washington State |egislature has never enacted a | aw al | owi ng
for filing of this specific office. Thus, as there is no procedure to all ow
for filing for offiES, the plaintiff is prevented from seeking public office.
Under U.S.C.,' this lack of procedural |egislation can be described as
a custom The record sEgms the states have repeatedly applied for a convention
to propose anendments. '?® These applications have included applications by the
Washi ngton State legislature. It is a reasonable supposition that the
| egi slature was aware that its actions, conbined with simlar actions by other
states, could result in a convention to propose anendnments. As the state has
hel ped to set in nmotion a chain of events that could result in a convention
it follows it would need to pass |aws necessary for its participationin a
convention. As these applications by the states have occurred over severa
years, and with each application the State of Washington has failed to act
despite this know edge, this repeated |ack of action on the part of the state

has obvi ously becone a “habitual practice or course of action that

characteristically is repeated in like circunstances” or a custom An action

127 1t shoul d be noted the correct constitutional termis “convention to
propose amendnents.” Thus the plaintiff actually would be a delegate to the
United States Convention to Propose Anmendnents. However, for reason expl ai ned
later in this suit, in dealing with Washington State officials, the plaintiff
el ected to use the nore popular, if entirely incorrect termof constitutiona
convention. See infra text acconpanying notes 295, 301-303.

128 gee supra text acconpanying note 125.

129 see infra text

TABLE 1-STATE APPLI CATI ONS FOR A CONVENTI ON, p. 661.
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agai nst the State of Washington certainly could be brought. And without
qguestion the federal government woul d support such an action

The question is why the federal government woul d support such an action
by the plaintiff. A sinple thought problem supplies the answer. Let us suppose
for this thought problemthat the plaintiff does file an action against the
State of Washington in federal court. The Court, finding for the plaintiff,
orders the State of Washington to draft |egislation so as to hold elections so
as to permt the plaintiff to seek office. Now, for the purposes of this
t hought problem |et us suppose these elections are held in the state and no
other state resident seeks the office in question. Let us further assune that
the plaintiff receives every single vote possible fromthe state, i.e., he is
el ected by 100 percent of all eligible voters in the state with every vo